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In publishing a New Edition of this Collectioti, 
no further communicatidh to the Public is ne- 
cessary than that which is contained in the • 
Preface to the former. 

The Fifth Volume upon Miscellaneous Sub- 
jects^ having been published long subsequent 
to the four Volumes which compose this Col- 
lection^ is not now republished, but may be 
had at the Editor* s^. or at any other booksel- 
ler's, to render the Publication complete, 

August \y 1813^ 
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EDITOR'S PREFACE. 



On teadioig iately s(:<^tection of celebrated Sp^ecbeai 
oj^( tl^ JV^lst^ of tbe RqUs of Irelaad, when at tha 
JS^ iiv th^tiCp^try, whf^r^ he so long inaintainedL 
t^l^ighe$t;.i;ep^tatie.n) lib€i^:£ditor. wis fUrcihly strodc^ 
wi^ l^-fgU^wijigipasstig^ iftikh^ Preface to; the Se:« 
(oodEditipos pjydbliffhed 9|;;X).iJbIin'm the. year isogv 
-" It is puffh /ft. be regrttp^ that Mr* ^r shine's 
Speeches, as an Advocatey have not been yet ptib^, 
\lis^e4 iip 0. ^parate .volume. They, are only to be 
^ ffiund itk pointed' rejffidm of the trials hi. tvhich he 
^^ wasr engffgip/^ i anft-, fir^mrtki diffisuUy which the 
^/ JRd^or , df, the preti^nt: mkum has. es^perienced in 
y collecting thpee of Mr* CiirXimy it is probable thati 
. f^ in afpv\yefkX^,, to pro^j^tJ^p..Ersk^^^ Speeches 
1* will ke impossible^* • j! .: 
: ']('h»s suggestion. determined the Editor no longef 
(o delay the puWic^tiou of aoinany of the genuine 
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via THE EDITORS PREFACE. 

3peeches of Lofd Erskine as he could collect^ whkh 
he had long intended to do, and which he had 
begun several years ago, . but found difficulties in 
the way. 

It is indeed surprising how very few of the real 
Speeches of eminent Counsel have been preserved. 
Many of the printed Triab m circulation are the 
abridged reports of persons not acquainted with 
sbdrt*hand writing, and contending besides for the 
earliest publication, on occasions interesting to the' 
Public, and do not convey any idea of the eloquences 
of the English Bar, the monuments of which, more 
e^edally in cases contiected with the constitutionf 
of the government and with public liberty, ought to^ 
be carefully preserved as part of the history iaind 
character of our country. 

It is much to be regretted that English State Trials 
aire so little known : they have hitherto been printed 
in folio, and are only to be found in the posses- 
Mon of lawyers, or in great libraries ; whereas they 
ought to be universally circulated throughout th6 
country, where the prudent assertion of invaluable 
privileges depends so much upon a perfect acquaint- 
ance with the principles on which they rest, and 
where the common classes of the people are called 



THS^sorro^'s fbeface. 1% 

upon d^ily to assist in the administration of criminal 
JHistice^ in cases too where the stability and security 
of the government on the one hand, and the lives 
and liberties of the subject, on the other^ may depend 
upon an enlightened judgment. On this ' account 
we have seen/ with much satisfaction, th^ progress 
pf a new edition of the. State Trials, now printing 
in octavo ; which aj^ar, from the liotes, to be su* 
periatended with very great legal information and re* 
search, and whidi we hope will in the end embrace 
all the important proceedings in our courts of cri-^ 
ittinal justice* 

We cannot better, illustrate what we liave belbre 
ic^s^red, of the scarcity of genuine Trials, than by 
saying, that the Speeches of Lord Erskine^ when art 
the Bar> which' we now publish, together with an- 
x>U[ier volume in the press, do not £11 up thd plead* 
ings of THREE wsBKS, out of a life o£ nearly thirtIt 
YEARS incessant occupation in all our courts of jus- 
tice throughout the kingdom. 

We have taken the assistance of a Gentleman well 
acquainted with legal proceedings, to i^tate the occa- 
sions on which the Speeches collected were delivered, 
with as much of the circumstances, and of the evi- 
dence upon the trials, as was thought necessary to 
illustrate the arguments. 
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• It wa5 otir ortgitial inteintiiii, rn ptrsbihg thia 
course^ to have printed dniy the SpMelie& of Lord 
Erskiue, Which it was tour sole otgect to<so)^e!Ct ; but 
^s we adVaoced to occasidn^ very near bi]r4>wn I^aie9^ 
we were desirous to xmoid ^ven the appearance of 
aopporting or qoafiCyiag the foundations and unerits 
of puUic I'prosecutioi^. 'of a peooliar claas; ktiA in 
those ca^es^ therefone, v/^ hzn friiited abb the 
Speeches of the Advbcatie^^ wbich*haTe mdecd tended 
iurther. to illustrate the ^gumtmts which it was our 
^ign to iweserve. 

In preparing the Prefaces to the Speeches^ the 
Eklitor has osmtfvily jab^taitied iratn aH observatibns 
i]pQn Iheur iherks or character, wishing that' wery 
deader should fae leit to judge for faimseif> assisted as 
Xhe Public now afe by the many able and indepen^ 
xieut criticisms^ which Jdontribute so much to the ad«- 
l^ncemeitt of learmng m this island* 
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Ti^ iBnoiircAle Thomas Eeskine'^ First 
* Speech in Westminster Hatl, delivered-ii§ 
the Court of Kings Bench, on the 24th of 
. November, 1778. 



Taken, in Short-hand, and published, vith the rest of the 
Proceedings, by Captain Baillie himself, in 1779» 



THE SUBJECT. 

C4PTJIN THOMAS BAlLLlE^one of the oldest 
Captains in the British navy, having, in considera^ 
lion of his a^e and services, been appointed Lieutenant 
Governor of the Royal Hospital fpr Superannuated 
Seamen at Greenwich, saw (or thought he saw) great 
abuses in the administration of, the charity ; and' 
prompted, as he said, by compassion for the seamen, 
as well as by a sense of public diity^ had endeavoured"^ 
by various m^ans to effectuate a reform. 
. la pursuance of this object, he had at different times 
presented petitions and remonstrances to the Council of 
the Hospital, the Directors, and the Lords Commis^ 
. sioners of the Admiralty, and he had at last recourse 
to a printed Appeal, addressed to the General Cover-* 
nors ef the Hospital. These Governors consisted of 
VOL. I. B 
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2 SUBJECT OF THB 

all the great Officers of Siate, Privy Cwmellar^^ 
Judges^ Flag-officers, &c. &c. 

Some of the alleged grievances in this puiKcaiiols^ 
were, that the health and comfort of the seamen in 
the Hospital were sacrificed to lucrative and corrupt 
contracts, vnder which the clothing, provisions, ancf | 
all sorts of necessaries and stores were d^cient ; thai 
tlie contractors themselves presided in the very offices^ 
appointed by the charter for the control of contracts, 
where, in the character of counsellors, they werel 
enabled to dismiss all complaints, and carry on witk] 
impunity their oum system qffhmd and peculation. | 
But the chief subject of complaint (the public no^ ] 
lice of which, as Captain Baillie alleged, drew 
down upon him the resentment of the Board ofAd-^^ 
miralty) was^ that Landmen were admitted into tlue t 
offices and places in the Hospital, designed exclusively | 
for Seamen^ by the spinit, if not by the letter of th&{ 
institution^ To tliese landmen Captain Baillie im^ 
puted all the abuses hi complained of\ and he more 
than insinuated by his mffie^ and by th(f 

publication in questionjVhdt they were introduced to ] 
these iiffides for. theft flection services to the Earl of I 
■■ . r^\ a^ freeholder ^^^ 

He alleged Jurt her ,:^at he had appealed from time ' 
to timef to the Council of the Hospital, and to thfi- 
JDireetbrs, without effect ; and that he had been equally 
ynsuccesiful with (he Lords Commissioners of the Ad^i 
purally, during the presidency ^ the Earl of Sccnd-J^ 
vnchi that„ in conseqt^nce of these failures, he ,te* 
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sides^ fd^pa mutm ^ 49(«e9iA/2tof ^ Jsl^ 

of tJie facts through tlie medium of this Appeal, draion 

up exclusively for their use, and distributed solely 

among the members of their body, appeared to him 

the mo^t eligible mode of obtaining redress on the 

subject. 

In this composition J which was written with great 
zeal arid with some asperity *j the names of the 
landmen, intruded into the offices for seamen, were 
enumerated ; the contractors also were held forth and 
reprobated I and the First Lord of the Admiralty 
himself was not spared. 

On the circulation of the book becoming general, 
the Board of Admiralty suspended Captain Baillie 
from his qffice ; and the different officers, contract 
tors, &c. in the Hospital, who were animadverted 
upon, applied to ih0 Court of King^s Bench, in 
Trinity Term, 1778, and obtained a rule upon 
Captain Baillie to show cause in the Micfiaelmas 
Term following, why an information should not be 
exhibited against him for a libel. 

jIU Captain Baillie^ s leading Counsel having spoken 
on the 23d of I^ovember, and, owing to the lateness 
of the hour, the Court having adjourned the argu^ 

* The foundation for it we do not mean to enter into, the 
Editor being a stranger to all the circumstances^ and the pre&ce 
being only introduced as explanatory of the Speech. 
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pent till the .fnaming tf the 24tJt, Mr. Erskine 
$poke as folhwsy Jrwn the btuck row of the Cai&t, we 
IteHevefor thejirsi time, as he had only been called 
tQ the Bar on the last day of the Term preceding. 
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THE HONOURABLE ' 

MR» ERSKINE'S SPEECH 

FOR 

CAPTAIN BAILLIE, 
In the Court of King's Bench, 

nov£MBEe24^ 1778* 
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MY LORD. 

1 AM ' likewise of counsel for the author 
of this supposed libel ; and if the matter for coa^ 
sideratton had been merely a question of private 
vfTohgf in which the ihterestsof society were no farther 
concerned, than in the protection of the innocent^ 
I should have thought myself well justified, after 
the very able xiefence made by the learned gentle- 
men who have spoken before me, in, sparing your 
Lordship, already fatigued with the subject, and in 
kaving my Client to the Prosecutors* Counsel and 
the judgment of the Court. 

■ Bqt upon an occasion of this serious and danger- 
ous complexion^ whfsn a British subject is brought 
before a court of justice only foi*lia:^ing ventured to 
pttack a^tf^^jrhich owe their l!bntinuance to the 

B 3 



6 MB. £RSKI1(S*8 SPBBCH IN 'THX 

danger of attacking them ; when, withont any mo* 
lives but beneyolence, justice, and public spirit, he 
has ventured to attack them though supported by 
power, and in that department too, where it was 
the 4uty of his oiSice to xletect ajid expose them ; 
I catfinot reimquish the fei^h privilege of defending 
snoh a character ; — I will not give up even my small 
share of the honour of repeUifig^nd ef exposing so 
odious a prosecution. 

No man, my L6rd,' respects more than I do the 
authority of the laws, ahd I trust I shall not let fall 
a single word to weaken the ground I mean to tread^ 
by advancing propojsitionSj which shall oppose or 
even evade the strictest rules laid down by the C!ourt 
in questions of this nature. 

Indeed, it would be as unnecessary as it Jwould be 
indecent; since it will be sufiident (or me tp catt 
your (iordsbip^s atjtention to the marked ^nd striking 
difibrence between tha writing before you, and I may 
venture to say almost every other, that has been the 
mil^^t of argijment on a Rule for a criminal Inform^ 
«tion. . 

The writings or publications, which have been 
brought before this Court, or before Grand Juries, 
«s Ubels on individuals, have been attacks on the 
characters of private men, by writers stimulated some* 
times by resentment, sometimes, perhaps, by a niis- 
taken zeal ; or they have bee?i severe and qnfounded 
strictures on the characters of public men, proceed* 
ing from officious persons taking oppn themselves 
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the censorial office^ without temperance or due in- 
formation J and without any call of duty to examine 
into the particular department^ of whiph they choose 
to become the voluntary guardians * a guardianship 
which they generally content themselves with hold- 
ing in a newspaper for two or three posts, and then^ 
with a generosity which shines on all mankind alike^ 
correct every department of the state^ and find at 
the end of their lucubrations^ that they themselves 
are the only honest men in the community. — ^V^^hen 
writers of this description sufier, however we may bf^ 
occasionally sorry for their misdirected zeal^ it ig 
impossible to argue against the law that censures 
them. 

But I beseech your Lordship to compare these 
men and their works^ with my Client^ and the pub- 
lication before the Court. 

fF/iO is hef — What is his duty? — What has he 
written P—To whom has he written f'—And what mo- 
tive induced him to write ? 

He is Lieutenant Governor of the Royal Hospital 
of Greenwich^ a palace built for the reception of 
aged and disabled men^ who have maintained the 
empire of England on the seas, and into the offices 
and emoluments of which, by the express words of 
the Charter, as well as by the evident spirit of the 
institution^ no Landmen are to be admitted. 

His Duty — in the treble capacity of Lieutenant 
Governor, Director, and a general Governor, is, in 
conjunction with others, to watch over the internal 

B 4 



8 MR. ERSKINE^S SPEECH IK TfiK 

economy of this sacred charity, to see that the set - 
ling days of these brave and godlike men are Sper^t 
in comfort and peace, and that the ample revenues^ 
appropriated by this generous nation to their support, 
are hot perverted and misapplijed. 
' He has written, that this benevolent and po? 
litic institution has 4?generated from the systeflh 
estabh'shed by its wise and munificent founders ;-S^ 
that its Governors consist indeed 6f a grent number ^^ 
of illustrious names and reverend characters, but 
whose different labours and destinations in the most 
important offices of civ^il life rendered a deputation 
indispensably necessary for the ordinary Government 
of the Hospital; — that the difficulty of convening 
this splendid corporation had gradually brodght the . 
management of its affairs more particularly under 
the direction of the Admiralty ;— that a new Charter 
has been surreptitiously obtained, in repugnance to 
the original institution, which enlarges and confirms 
that dependence ;-:-that the present First Lord of 
the Admiralty (who, for reasons sufficiently obvious, 
does not appear publicly in this prosecution) has, ta 
serve the base and worthless purposes of corruption^ 
introduced his prostituted freeholders of Hunting- 
don into places destined for the honest freeholders of 
the seas ;-— that these men (among whom are the pro^ 
^ secutors) are not only Landmen, in defiance of the 
Charter, and wholly dependent on the Admiralty in 
their views and situations, but, to the reproach of all 
grder and governmental are suffered t^ act as Pir^^*! 
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tors and OfRcers of Greenwich, while they them^ 
selves hold the very subordinate offices, the control 
^f which is the object of that direction ; — ^and infer- 
* Ving from thence (as a general proposition) that mea 
In such . situations cannot, as human nature is con« 
'stituted, act with that freedom and singleness which 
their duty requires, he justly attributes to these 
causes the grievances which his gallant brethren ac« 
tually isuffer, and which are the generous subject of 
liis complaint. 

He has written this, my Lord, not to the public 
at large ^ which has no jurisdiction to reform the 
abuses he complains of, but to those only whose ex- 
press duty it is to hear and to correct them, and I 
'trust they will be solemnly heard and corrected. He 
lias not PCBLISHEB, but only distributed his book 
'among the Governors, to produce inquiry and not to 
calumniate, 

Thji motive which induced him to write, 
and to which I shall by and by claim the more par- 
ticular attention of the Court, was to produce re- 
formation j — a reformation which it was his most 
pointed duty to attempt, which he has laboured with 
the most indefatigable zeal to accomplish, and 
against which every other channel was blocked up. 

My Lord, I will point to the proof of all this : I 
will ^how your 'Lordship that it was his duty to in- 
vestigate; — that the abuses he has investigated do 
really exist, and arise from the ascribed causes ;-^that 
|ie has presented them to a competent jjurisdiction. 



,10 MB. E&SX:iNB*S 8P£XCH IVl T0X 

and not to the pubKc;— and that he was undo: the 
indispensable necessity of taking the step he has 
done to save Greenwich Hospital from ruin. 

Yonr Lordship will observe^ by this subdivision^ 
that I do not wish to form a specious desultory de* 
fence : because, feeling that every link of such sub- 
xlivisipn will in the investigation produce bptb la«{f 
^nd fact in my favour, I have spread the subject 
cpen before the eye of the Court, and invite the 
strictest scrutiny. Your Lordship will likewise oU> 
.serve by this arrangement, that I mean to confine 
.myself to the general lines of his defence : the va- 
jious affidavits have already been so ably and judi« 
iciously commented on by my learned leaders, to 
.whom I am sure Captain Baillie mu3t ever feel him|- 
nelf under the highest obligations, that my duty has 
become narrowed to the province of throwing his de- 
fence within the closest compass, that it may leave a 
distinct and decided impression. 

And first, as to its being his particular duty to 
inquire into the different matters which are the sub* 
ject of his publication, and of the Prosecutors* com- 
plaint : I believe^ my Lords, I need say little op this 
bead to convince your Lordships, who are your- 
selves Governors of Greenwich Hospital, that the 
defendant, in the double capacity of Lieutenant Go- 
vernor and Director, is most indi^nsably bound to 
superintend every thing that can affect the prosperity 
of the institution, either in internal economy, or ap* 
propriation of revenue ; but I cannot help reading two 
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copks of letters from Ibe Admiralty in the year 
) 742 ;-*-! re«d them from the publicatioOj, because 
their authenticity is sworn to :by the defeodant in 
his cySid^vit ;*— and I read them to show, the ^ense of 
that Boar4 with regard to the right of inquiry and 
complaint in all officers of the Hospital, even in the 
fdepartments not allotted to them by their commis- 
liions. 



'^ To Sir John Jenning^^ Govemof of Greenwich 

Hospital. 

^' Sis« Admiralty Office, April 19, 1742. 

** The. directors of Greenwich Hospital having 
^^ aoquainted my Lords Commissioners of the Ad** 
^' miralty, upon complaint made to them, that the 
'^ men have been defrauded of part of their just 
^^ allowance of broth and pease-soup, by the smaU- 
^^^ness of the pewter dishes, which in their opinion 
*^ have been artificially beaten flat, and that there 
^^are other frauds and abuses attending this 
•^ a&ir^ to the prejudice of the poor men ; I am 
^^ commanded by thdr Lordships to desire you to 
^^ call the Officers together in G)uncil^ and to let 
^* them know^ that their Lordships think them very 
^^ biameable for suffering such abuses to be practised^ 
^' which could not have been done without their 
^^ extreme indolence in not looking into the afiaira 
5^ <tf the Hospital : that their own estaUisbment hi 
3 
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■" lh6 Hospital is for the care and protection ot the 
'" poor men, and that it is their duty to look daily 
**** into ^very fhing^ and to remedy every disorder ; 
^ and not to discharge themselves by throwing it 
•'•^ tipon the under Officers and Servants; and that 
*' their Lbrdships being determined to go to the 
•^* bottohi of this cortnplaint, do charge them to find 
** out and inform them at whose door the fraud 
** ought to be laid, that their Lordships may give 
** such directions herein as they shall judge proper. 
** I am, Sir, 

** Your most obedient servant, 

*^ THO. CORBET.'* 

V Sm, Admtraltj Office, May 7tb> 1742; 

" My Lords Commissioners of the Admiralty 
having refert-ed to the Directors of Greenwich 
Hospital the Report made by yourself and Officers 
*^ of the said Hospital in Council, dated the 23d past, 
** relating lo the flatness of the pewter dishes made 
'^* use of to hold the broth and pease-pottage served 
** out to the Pensioners ; the said Directors have re-. 
** turned hither a reply, a copy of which I am. or* 
** dered to send you enclosed : they have hei^n set 
^* forth a 'fact which has a very fraudulent' appear* 
'" atice, ind it' imports little by what means the 
•' dishes became shallow; but if it be true, wh^t 
?* they assert, that the dishes hold but little more 
.^* than half the 'quantity they ought to do, the pool- 
^ itteMf:must have been: greatly injured ; and the^Ii*' 
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^' legations jij. the Offiqer^' .'Rfpprt, 4hat.th?:Pen- 
'^sioners have inade no .coinplaint, does r^tb^r ,ag« 
^^gravate fhie^r conduct^ iQ;su^ering the/ menu's pa«- 
^^ tienc^ to be so long impose^ opoa. 

''^My Lords Commissioners. of the Adn^kalty dP: 
f 'command pie to express myself in such, a, maimer 
f ' as may show their wnith and djspleaaarei at s^dv 
^ a proceeding. You will please to c:oiQiwoi<2atc^ 
f^ this to the Oiikers of the House in.jppunpiL ; ' 

I 

. " Their Lordships dp yciry ; \fe\\ .know rti^t . th« 
f^ Directorsr have no power, but jxithe niaoagert^iic 
'^ of the revenue atld estates, of the Hqs^U^» aodr 
'^ in carrying; on the worki^pf the building^, npr^id 
f^ they assume any on this oco^ipn ; but tjbeiff Lpixi^ 

A 

^^ ships shall always take well of thepi any jnformr 
'^ations^ that.tend to rectify any mistak^$ A>r::Pniia^ 
^'sions whatsoever^ concerniiag the state of:tbd: 
^5HospitaU ,, V; > 

. , /^I.^fm, Sir, ; - 

, ; \ , ; ** Your ob^jent, servant, : 

, *^THO, CORBET^ 

.^ *^ To Sir John Jfnnings,r 

*' Gauemar qf .Greenwich Hospital.^* 

. . • • . . ^ . . • • ■ . ■ 

Froo) these passages it is plaii\, .that th^ Admi-* 
nlty then wa^ sensible of the danger, of abuses itk sq 
ezten^ye an institution, that it encouraged OQm*« 
plaints from all quarters, and instantly redressed 
them ; for although Corruption was. not then . an 
irifant, yet the idea of making a job; of Greenwich 



Hospitftf narer Entered her bead; ai^ indeed if i£ 
had, tkt cooM hardly have focmd at that thkie <>f diiy ^ 
a ittan with a heart callous enough f 6 consl^nt to 
such a scheme, 6r with forehead enough to carry it 
into puMic execution. 

S^cmidty, my Lord, . tiiat the aibuse^ he has hi- 
restigattd do in truth eidst, afnd arise from, the as- 
i»ibed tiaUdes. 

And, at : the word truth, I must pausi6 a VtitXe 
to <:oii8kleri how far it is a defence on a rule 6f this 
kind, and what evidence of thei falsehood of the 8up« 
loosed libd the Court expects from prosecutors, be- 
^re it wilt allow the iiifbritiMion to be filed, eveii 
wher^ fto affidavits ar6 produced by the diefendant in 
htfi^ esoiklpatioli. 

' Thiat a libel t/J^ m individual h not the less so 
for bekig true, I-^donot, under certain restrictions', 
deny to be law ; nor is it necessary for itie to deny 
it, because this is not a complaint in thb obbinart 
GOVRSB OF lAW, but an api^tication to the Court to 
•xert an eccsntric, bxtraordinart, voluntart 

JURISDICTION, BBTONB THB ORDIlSTARt COURSB OV 

JUSTICE ;— a jurisdiction, *^htch I atn authorised 
from the best authority to say, this Court will not 
ex^dse, sinless the prdseteutors cdmfe i^urb Asjy 
WfOLtutBB J denying tjpdn ^ith the truth blf ever^ ' 
word and sentence which they complaih of as injti- 
rious: for .although, in cbmrhon cases!, the matter 
fnay b6 not the less libellous, because true, yet the 
Couf I wiflr not interfere by information, for guilty or 



CASE t)r CAFTAIK^ BAILLIJB. i$ 

even equlvbcal ^ohiracters^ birt will leave tbtm to it* 
Ordinary prdcess. If the Court does not secjpalpable 
MALICE and PALSEHOob on the part of the ^^fend- 
sint, and clear innocence &a the part 0f th^ jiroi^^^ 
^nitor, it wWl not stir; — it tviU say, This tnay bel it' 
I-fbel ;-^-^is niay deserve punishment ;«^but go to a' 
Kjrand Juryi or bririg your actions :-^aHttienaiii^ 
equaHy entitled to the protection of the laws, but 

« r 

all men are not equally entitled to an extraordinai^' 
interposition and protection, beyond the common^ 
distributive forms of justice. 

This is the true constitutional doctrine of in-' 
formations, and made a strong impression Upoii m^^' 
v^hen delivered by your Lordship in this Court ; the* 
occasion which produced it was of little corisfe-' 
quedce, but the principle was important. It w^ an 
information moved for by General Has^to agaiiiist the' 
Printer of the Westminster Gazette, for a Libel- 
published in his paper, charging that gentleman^' 
slmong other things, with having been tried at the' 
Old Bailey for a felony. The prosecutor's Affidavit 
denied the charges generally as foul, scandalous, 
flind false ; but did not traverse the aspersion I have 
just mentioned, as a substantive fact ; upon which 
your Lordship lold the Counsel*, who was too- 
learned to argue against the objection, that the affi* 
davit was defective in that particular, and should be 
amended before the Court would even jgrant a rule' 

ft 

^ Mr. Dunning; 
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to sbpw cause : — for although such GSKSBid. denial 
would be sufficient where the libellous matter con^ 
sisted of scurrility^ insinuation^ and general abuser 
which is no otherwise traversable than by innuendos 
of the import of the scandalj,. and a denial of the 
t^uth of it, yet that when a Libel consisted of i>i^; 

HSCT ANP POSITIVE FACTS AS CHASGES, the CoUft 

required svbstantive traverses of such facts in the 
affidavit, before it would interpose to take the matter 
from the cognizance of a Grand Jury. 

This is the law of informations, and by this 
touchstone I will try the Prosecutors' affidavits, to 
show that, they will fall of themselves, even without 
that body of evidence, with which I can inamom.ent 
overwhelm them. ^ 

If the Defendant be guilty of any crime at all, it 
is for writing this book : and the conclusion of his 
guilt or innocence must consequently depend on the 
scope and design of it, the general truth of it, and 
the necessity for writing it ; and this conclusion can 
no otherwise be drawn, than by taking the whole of 
it together. Your Lordships will not shut your eyes, 
as these Prosecutors expect, to the design and g^e- 
neral truth of the book, and go entirely upon the 
insulated passages, culled out, and set heads and. 
points in their wretched affidavits, without context, 
or even an attempt to^ unriddle or explain their sense, 
or bearing on the subject ; for, my Lord, they 
have altogether omitted to traverse the scandalous 
facts tliemselves, and have only laid hold of those 
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>9^rm\diUiR0^versiofts^ which the recital of them na* 
turally. produoed inthe mind of an hooest, zealoua 
man, and which, besidjes, are in many places only 
conclusions drawn from facts as general propositions, 
and not aspersions on them as individuals. And 
where the facts do come home to them as chakgks, . 
not one of them is denied by the Prosecutors. I as* 
sert^ my Lord, that in the Directors' whole affidavit 
-(which I have read repeatedly, and with the greatest 
attention) tfiere is i^at any one fad mentioned by the 
JDefendanty which is substantially denied ; and even 
v^hen five or six strong and pointed charges are 
tacked to each other, (o avoid meeting naked truth 
in the teeth, they are not even contradicted by the 
rJiimp, but a general innuendo is pinned to them all ; 
^— a mere illusory averment, that the facts mean to 
criminate them, and that they are not criminal ; but 

THS FACTS THBMSELVfiS REMAIN UNATTEACFTED 
ANB UNTOUCHED. 

Thus, tny Lord, after reciting in their affidavit 
the charge of their shameful misconduct, in ' renew- 
ing the contract with the Huntingdon butdiers, 
who had ju^t compounded the penalties incurred by 
the breach of a former contract, and in that breach 
of ccnitract, the breach of every principle of huma^ 
nity, as well as of honesty ; and the. charge of put* 
ting improper objects of charity into the Hospital^ 
while the families of poor Pensioners were excluded 
and starving ;-'*«nd of screening delinquents from in-^ 
quiry and punishment in appointed and particular 

voir, I. c 
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instance^ and therefore travtsrsable as a iuhuaniiue 
fact ; yet not ! only there is' no such traverse^ hut, 
though alt these matters are huddled togethei' in a 
mass^ there is not even a general denial ; but one 
loose innuendo^ that the facto in the publication are 
stated with an intention of criminating the IVose- 
Ctttors^ and that, as fat a^ they tend to crkninaie 
lAem, they are £ilse. 

Will tUs meet the doctrine kid down- by your 
Lordship in the case of General Plasto?''-)*Who can 
tell what they mean by crimitiaUty ?-^Perhaps th^ 
think neglect 6f duty not criminal^-^perhaps they 
.think corrupt servility to a patron not criminal ; 
«Dd that if they do not actively promote abuses^ 
the wittAing at them is not criminah But I appeal 
to the Court, whether the Directors* whole affidavit 
is not a cautious composition to avoid downright 
perjury, and yet a glaring absurdity on the face of it ; 
for since the facts are not traversed^ the Court fnust 
intend them to exist ; and if they do exist, they can- 
not but be criminal. The very existence of such 
abuses, in itself criminates those, whose offices are 
lo prevent them from existing. Under the shelter 
of such qualifications of guilt, no man in trust could 
ever be criminated. But at all events, my Lord^ 
since they seem to think that the facts may exist 
vvithout their criminaUty, — ^be it so : the. Defendant 
then does not wish to crimii)ate them ; he wishea 
only for efiectual inquiry and inforfnatibn, that therfe 
may be no longer any crimes, and consequently na 
criminality. But he trusts, in the mean time, and 



CASfi OP CAl>TAIir BAILLIE. 1$ 

/ likewise trust, that, whife these facts do exist, 
the Court will at least desire the Prosecutors to clear 
themsehres before the general Council of Governors, 
/o ^hom the writing is addressed, and not before 
ahy packed Co>mmittee of Directors appointed by 
a nol^e Lord, and then come back to the Court ac* 
quitted of all criminality, or, according to the techni- 
eaX phvase, with clean hands, for protection. 

Such are the li^erits of the afEdavits exhibited by 
the Dh*ectors ; and the affidavits of the other per- 
sons are, without distinction, subject to the same 
observations. They are made up either of general 
propositions, converted into charges by ridiculous 
innuendos, or else of strings of distinct disjointed 
facts tied together, and explained by one general 
a\^erment; and after all — ^the scandal, such as their 
arbitrar}!^ interpretation makes it, is still only denied 
with the old Jesuitical qualiHcation of criminality,— 
the facts themselves remaining untraversed, and even 
tmtoucked. 

They are, indeed, every way worthy of their au- 
thors ; — of Mr. , the good Steward, who, not- 

withstanding the remonstrances of the Captain of 
the we^k, received for the Pensioners such food as 
wodld be* rejected by the idle vagrant poor, and ttkr 
deaVoured to tamper with the Cook to conceal it ; 
and of Mr. ■ . ' ' — , who converted their wards 
into apartments for himself, and the Clerks of 
Clerks,' in the endless subordination of idleness;-— a 
wretcfc-ivho ^w's dared^" with brutal inhixhamty, to 

c2 
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Strike those aged men, who in their youth Wout^ 
have blasted hipi with a. loc^- As to Mr> ; ■ ■ 
and Mr. — --, though I think them reprehensible 
for joining in this prosecution, yet they are certainly 
respectable men, and not at all oq a tevel with the 
rest, nor has the Defendant so reduced them. 
These two therefore have in fact no cause pf com* 
plaint, and Heaven knows, the others have no title 
to complain. 

In this enumeration of delinquents, the. Rev. 
Mr. ^ looks round, as if he thought I had 
forgotten him* He is mistaken ; — I well remember- 
ed him: but his infamy is worn threadbare: Mr. 
lylurphy has already treated him with that ridicule, 
which his folly, and Mr. Peckham with that in- 
vective, which Ills wickedness deserves.-^I shall 
therefore forbear to taint the ear of the Court further 
with his name; — a name which would bring disho-* 
nour upon his country and Its religion, if hunian 
nature were not happily compelled to bear the 
greater part of the disgrace, and to share it amongst 
mankind. 

But these observations, my Lord, are solely con- 
fined to the Prosecutors' affidavits, and would, I 
think, be fatal to them, even if they stood uncon* 
troverted. But what will the Court §ay, when ours 
^re opposed to them, where the truth of every part 
is sworn to by the Defendant I — What will the Court 
^ay to the collateral circumstances in support of tbem^ 
where every material charge against the Prosecutors 
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i* ebdtirmed ?-*4What will it say tO' the affidavit that 
liiasbeen madeVthat'Wo man can come safety to sop- 
port this injured officer? — that mtn have been de- 
pffved ^f their pla6fe)5, and exposed to beggary and 
ruin, merely for giving evidence of abuses, which 
ha#e-Sli^fedy by his exertions been proved before 
your- Lordships at diildhall, whilst he himself has 
beeti suspended' as* 'a beacon for prudence to stand 
aloof ff6ra; so that^n -th<« unconstitutional mode of 
trial, wh^re the la\v will mot lend its process to bring 
fn truth by ^^te, he nright stand ui^pr^teicted by the 
vo^nMf^ bBths o( the'^rfy person^ who could. wit- 
ness 'fbt^ 'himi'*? HJ^ diaracter hjfe, - indeed, in 
iome tfle^tirey broke through all this' malice : the 
loVeShdW^n'eration \vliTch his honest zeal has justly 
creat^d;i'iiave" enabled 'hihi to produce the proofs 
whlch^are^flfed in Court V but many have hung back,- 
and one -withdraw 'his affidavit, dvowed/i^ from the 
dread bf persecution, even after it Was sworn in 
C6xirfi ^* Surely, my Lord, this Evidence of malice jn 
the heading po^rers of the' Ho&pital 'Would akirie h% 
sufflci^ftt' to -dfiSlroy their testimony, even when: 
sw'<arthg'^6llatefally to fiicts, in which they were not 
themsehf^^S interestcrd j-^ow much m6re when they 
ooaie as prosecutors, stimulated by resdntment^ and 

I * Otedilb ^ddl of a c«iie,i every person acquainted with any fact 
la bOcind«r under pain o$f • ilhet and imprisonment^ to attend ^ on ^^ 
6p})po?ii9 to give eyidencf,l?pfore JLhe Court and Jury 5 but there is 
no process to compel any man to make an affidavit before the 
Court. . ^ . 

c 3 ' 



vnth the hope of covering their patron^fi inifdf^ 
meanors and their own, by turning the tables 00 tb0 
Defendant, apd. prosecuting kim criiminaUy, to 
all necessary iqqiiiry into the subject of . hfp •': 
plaints ? 

Lieutenant Gordon, the first hiwi^Wti'^fAl^V 
Hospital, aod the oldest officer in the navy;: l4§^^ 
tenant William Lefevre ; Lieuftenant Charles Xiefqyre^ 
his son; Alexander Moore; Lieutenant \^illiam 
Abseil ; and Captain Allrighty 4iave aU pd^Hl^c^JH 
aworn, that a faction of Landmen subsif tp ^ ia |he 
Hospital, and that they d6 in their conisqienc^a ^h^- 
\ieve, that the Defendant drew upoq hjm^lf ,the 
resentmait of the Prosecutors, from his ffP^yity 
in correcting this enoritiQUS ^bvse^ 9Rd ;frpiKi hie. 
leaving restored the wards, that.hadbe^acrq^lly t^ken 
away from the poor old men ; that on thi|t » j^i^t oc^ 
casion the whole bpdy of the.penpiDnerjS: sur* 
rounded the apartments of their Governor,, to; te^-, 
tify their gratitude with acclamations, which s^ors 
never bestow but on. men who deserve them* Thia 
simple and honest tribute was the signal |br 4II; th^t 
has followed; the leader of theae unfortunate peppl^ 
was turned out of office ; and the affidavit of Charles 
Smith is filed in Court, which, I thank my Go4> I 
have not been able to read without tears ; — how, in- 
deed^ could any man,«— when he swears, that^^ for 
this cause alone, his place was taken from him ^— that 
he received his dismission when languishing with 
sickness in the infirmary, the consequence of which 



wzs,i ibat iiis upfortunftte wife, an4 several 6f las 
helplesis^ innocent children died in want and misery. ; 

<*— TH^ WOMAN ACTUALLY SXPIRINO AT THE GATBS 

OF THE If ofipiTAL ! That such wretches should 
.escape chains ^d a dungeon^ is a reproach to hu- 
inanityi and to all order $nd govemtnent ; but that 
-they diould becqme PaosBctTTOBS^ is a degree of 
effrpntery that would not be believed by any mao^ 
who did 9Pt jaccu&^oni himself to observe the shame- 
less scfnes^ which the- monstrous, age we live in is 
every day producing. 
I come now, my liOfd) to consider to whom Hb 

HAS WBITTEN.^r— This book is not PUBLISH£9.r-^lt 

.was not prkit^ for salb^ but for the more commo- 
.dious distribution among the many persons- who ace 
•called upon in duty to es^amine into its contents. If 
ll^^Defeiviant had written it tocalumniateyhe would 
have thrown it abroad atnong the multitude : but 
jbe swears be wrote it for the attainment of reform- 
atiouj, ^nd therefore confined its circulation to the 
proper <>laiaBn€l, till be «aw it was received as alibel^ 
4^d then.be even discontinued that distribution^ and 
^ly showed it to his Counsel to consider of ^ de- 
j|ei)ce ;-*and Do better defence can be made, than 
^tbat the publication was so limited. 

My Lord^a man cannot be guilty of a libel^ who 
presente grievances before a competent jurisdiction^ 
although the facts he presents should be false ; he 
miy indeed be indicted /or a malicious prosecution, 
^nd even there a probable cause would protect him, 

c 4 
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but he can by no construction be considered as a 
libeller. 

The case of Lake and King, in 1st Levinz, 140, 
but which is better reported in ist Saunders, is 
directly in point; it was an action for printing a Pe- 
tition to the Members of a Committee of Parlia- 
ment, charging the HaintifF with^gross fraud in the 
execution of his office; I am aware that it was an 
Action on the Case, and not a criminal prosecution ; 
' but I am prepared to show your Lordship, that the 
precedent on that account makes the stronger for us. 
The truth of the matter, though part of the- plea, 
was not the point in contest; the justifibation was 
-the presenting it to a proper jurisdiction, and print- 
ing it, as in this case, for more commodious dis- 
tribution ; and it was first 'of ^11 resolved bv the 
Court, that the delivery of the Petition to all the 
Members of the Committee was justifiable;— and 
that it was no Libel, whether the matter contained were 
true orfahcy it being an appeal in a course of justice, 
and because the parties, to whom it was addressed, 
had jurisdiction to determine the matter : that the 
intention of the law in prohibiting libels was to 
restrain men from making themselves their own 
judges, instead of referring the matter to those, 
whom the constitution had appointed to determine 
it ; — and that to adjudge such reference to be a 
libel, would discourage men from making their in- 
quiries with that freedom and readiness, which the 
law allows, and which the gopd of society xp 
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quires.^ Bot it was objected,* he could not justify 
the PBiNTiNG ; for, by that means, it was pub- 
lished to printers and composers ; but it was an- 
• swered, and resolved by the whole Court, that the 
printing, with intent to distribute them among the 
Members of the Committee y was legal ; and that the 
rnaking many copies by cleric^, would have made 
the matter more public. I said, my Lord, that this 
being an Action on the Case, and not an Indict- 
'nienf or Information, made the stronger for as : and 
I said so, because the Action on the Case is to re- 
dress the party in damages, for the injury he has sus- 
tained as an individual, and which he has a right 
to recover, unless the Defendant can show that the 

» • • • 

matter is • true, or, as in this case, whether true 
or false, that it is an appeal to justice.-^Now, 
fny Lord, if a Defendant's right to appeal to 
justice could, in the case of Lake and King, repel 
a "Plaintiff's right to damages, although he was ac- 
tually damnified by the appeal, how much more 
must it repel a criminal prosecution, which can be 
undertaken only for the sake of public justice, when 
the law says, it is for the benefit of public justice 
to make such appeal ? And that case went to protect 
even felsehood, and where the Defendant was not 
particularly called upon in duty as an individual to 
animadvert :— how much more shall it protect us, 
who were boond to inquire, who have written nothing 
but truth, and who have addressed what we have * 
written to a competent jurisdiction ? 



I come lastly, my Lord^ to, th^ MfOTirss wbigii 

WDUCED HIM TO WHITE. 

The Government of Greenwich . Hoipitf I . is di- 

* 

Tided into three departments :-^the .Council ;-7-flie 
Directors ; — and the genieral Governors : — the De- 
fendant is a member of every one of these^ and 
therefore his duty is universal. T^eCo^iiCii* con- 
sists of the officers^ whose duty it is (o regulate the 
internal economy and disciptine of the house, the 
I}ospital being as it were a large man of war, and 
the ^opncil its commanders ; and therefore, these 
men, even by the present mutilss^tp^ i^^^rter, ought 
^11 to be Seamen. Secondly, the Dire^torsj wiiose 
4aty is merely to concern themselves with the ap- 
propriation of the revenue^ in contracting for an4 
auperintending supplies, and in keeping up the 
;Btructure of the Hospital ; and lastly, the General 
CoiU't of Governors^ consisting of aLuost ev^ry man 
la t^e kingdon^ with a sounding name of office :-<— a 
xner? nullity, on the members of which no blame of 
^egleqt can possibly. bQ laid ; for tb^ Hospital might 
aa w^ell. have been placed under the tuition of thf 
'£xed fStars, as under so many illustrious persons, is 
difl^nt and distant departtinents. From the Coun* 
qil, therefore, appeals ^nd complaints formerly lay at 
the Adrniralty, the Directors having quite a separate 
duty, and, as I have shown the Court, the Admi- 
ralty encouraged complaints of abuses, «nd redressed 
them.-— But since the adrainistralion of the present 
First Lord, the face of things has cha|iged,*-«J 



ffiifit U w}U be obserteds that I do not go.oot of the 
affidavit to iseelt to calumoiate : my resp^t for the 
Cou&T would prevent' me^ thoi^h my riespect 
for the toid First Lord might not. But the very 
ibttt)datton of kny Client's defence depending on this 
matter^ I must take the liberty to point it out.'to* the 
Cdart* ! - 

r. The AdoMralty havir^ p]ai»d iseverat Landmen iil 
tht office^ that form the OxvAdl, a majority is ofteil 
artificially secured there: and when abuses, are too 
iPagrant to jbe passed over in the face of day, they 
9afFy their appeal to .the ^irectoi%, insteetd. of the 
Admiralty^ where, fmm the very nattane pf iqan,^ 
m a moch niore^or&ct^ state, tihan the. Pcoseeutors^ 
they are sure to be rejected 9r>skHrned over; because 
tiiese acting Directors thems^lr^s are not chl^ jondeii 
the same influence with tbe:compbinanls,> but tbie 
aubjects of .the appeals are* mo^ frequently the 
friiits of: their own active delinquencies^ pr at least 
the €x>nsequence of their own neglects. By thiflt 
manoeuvre the Admiralty is: secured from . beari«ig« 
comptaints, and the First Lord,, when any comes at 
formerly from an individual, answers with a pei^fe> 
composure of tnuscTe, that it is coram non'judice i 
-*^it does not come through the Directors. The 
Defendant positively swears 'this to be true;-^be 
declares that, in the course. of these meetings of 
tiie Council, and of ^appeals to the Directors, he^ 
has been not only uniformly over- ruled, but in-- 
raited as Governor in the execution of his duty ; and 
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the truth of the abusei iifrhich have been the iubjMt: 
of these appeals, as well as the insults I ha^^e men-^ 
tioned^ are proved by whole volu.inds (^affidavits 
filed in Court, tiotwith^tanding the ^ numbers who 
have been deterred by persecution <fmm standing 
forth as witnesses. ' :- : : ! , 

The Defendant also himself solemnly swears thig 
to be true. He, swears, that his heart Wks big with 
tlie distresses of his 'brave brethreti^ and that hi^ 
OOQScience called on him to give them vent ;«^That 
be often cQmplained,*'^that he repeatedly wrote to, 
and waited on Lord ' ■ > >, without any 'effeet, 
pr prospect of effect; add that at last; wearied witli 
^uitless exertions, and disgusted with the itisoleiice 
of conruption in the Hospiital, which bates him forhis 
bobesty^ be applied to be sent, with all his wounds 
and infirmities, upon actual service again • . Theaa*^ 
siner he received is worthy >of observation ;— The First 
Lord 'told him, in deribion, that it would be thief 
wrhe thing every where else ; — that he would see the 
aatne abuses in a ship ; and I do .in iriy conscience 
believe he spoke» the. truths as far as depended x^n 

4 

himself* i. . . . ^ 

What then was the Defendant to do in the- 
treble capadty of Lieutenant Govermot, of Diree-- 
tqr, and. of general Governor of. the Hospital? 
My Lord, there was no alternative but to prepare, 
as :he did, the statement of the abuses for the other 
Governors, or to- sit silent, and. let them continue. 
Had he chosen the lasty he might have been caressed 
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by the Prosecutors^ and still have continued the first 
inhabitant of a ptilace, with an ^asy independent for^ 
tune. — ^BuJt he preferred the dictates of honour, and 
fulfilled them at the expense of being discarded^ 
after forty years gallant service, covered with 
wounds, arid verging to old age. Yet he respected 
the laws while he fulfilled his duty ; — ^his object was 
re/brraation, not reproach : — he preferred a com- 
plaint, and stimulated a regular inqniry, but sus-^ 
pended the punishment of public shame till the 
guilt should be made manifest by a trial. He did 
not therefore publish, as their affidavits falsely as^ 
sert, but only; preferred a complaint Ay distribu^ 
tiqn of copies to the Governors, which I have shown 
the Court, by the authority of a solemn legal deci* 
sion, is NOT a libel. 

Suchy my Lords, is the Case. The Defendant,— 
not a disappointed malicious informer, prying into 
•official abuses, because without office himself, but 
himsdf a man in office ; — not troublesomely inqui* 
skive into other men's departments, but conscien-* 
tiously correcting his own ;-r-d6ing it pursuant to the 
rules of law, and, what heightens the character, 
doing it at the risk of his office, from which the 
effrontery of power has already suspended him with- 
out proof of his guilt; — a conduct not only unjust 
aod illiberai, but highly disrespectful to this Court, 
whose Judges sit in the double capacity of Ministers 
of the law, and Governors of this sacred and abused 
iflsUUition.-r^lAdeed,. Lord ■ has, in. my. 
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tnihd/ acted such a part »»#*#•♦ 

( 

{Here, Lord Man^ld observing the Counsel 
heated with his subject, and grotving personal on 
the First Lord of the Admiralty, told hitn^ 
that Lord — — — w(zs not before the Court.'] 

• I know, that he is not formally before* the Courts 
but, for that very reason, / will bring him before the 
Court: he has placed these men in the front of 
the battle, in hopes to escape under their shelter^ 
but I will not join in battle with them : their \\ces, 
though screwed up to the highest pitch of human 
depravity, are not of dignity enough- to vindicate 
the combat with me. I will drag him to light, who 
is the dark mover behind this scene of iniquity, I 
assert/ that the Earl of has but one road 

to escape out of this business without pollution and 
disgrace: and that is, by publicly disavowing the 
acts of the Prosecutors, and restoring Captain Baillie 
to his command. — If he does this^ then his offence 
will be no more than the too common one of havings 
suffered his own personal interest to prevail over his 
public duty, in placing his voters in the Hospital. 
But if, on the contrary, he continues to protect the 
Prosecutors, in spite of the evidence of their guilt, 
which has excited the abhorrence of the numerous 
audience that crowd this Court; if he keeps this^ 

IKJUAKD MAN suspended, OR DARES TO TURN' 
TflAT SUSPENSION- INl'O A REMOVAL, X SHALd 

3 
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mSH^ KOT SCfiDM.r T« PILCLARS HlM AfY ACCOM* 
PUCS IK THJUft €fUII.T, A ftHAlC£I.BdS OFPRESSOfl^ 
A DISGXACS TGT HIS. KANK, AND A TRAITOR > 1^0 

ms, TRV8T4 But! as I should be very sorry that thtf 
fortaae erf* my brave .axid honourable ffieftd should 
depend either izpon the exercise of Lord i ' '" ■ ^ i 
virtues^ or die influence of his fears^ I do most 
earnestly entreat the Court to mark the malignant 
ofa|ect of this prosecution^ and to defeat it : — I be>- 
seech you, roy Lords^ to consider, that even by 
discharging the rule, and with costs, the Defeindant 
is nether protected nor restored. — ^Itrast, therefore, 
your Ldlrdships will not rest satisfied with fulfilling 
your juBicxAL duty, but, as the strongest evidence 
of foul abuses has, by accident, come coIiateraHy 
before you, that you will ptx}tect a brave aiid public* 
spirited officer ftom the persecution this writing' hai 
brought 'upbii him^ and not sufier so dreadful an-ex^ 
ample to ga^abroad into the world, as the ruin ol^ 
AXi upright mat)^ for having ^ithfully dischai^d hur 
duty. 

My Loi^^ this matter is of the last importanee. 
I speak not as An a^vocatb alone — I speak to yoa^ 
AS A MAN«*-4is a member of a state, whose very^ 
existence depet)ds upon her naval strength.— If 
a tntsgovertiin^i^ were to fell upon Chelsea Hospital^ 
to the ruin atid'discoaragement of our army, it would. 
be no doubt to be lamented^ yet- I should not^ 
think it fatal ; but if our fleets are to be crippled 
by tbe^1t)adfef lit it^fiuence of elections, vm are xost 
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iN]>£SD ! — If the SeamaDy who, while he ^expoaet 
his body to fatigues and dangers, looking forward 
to Greenwich as an asyluia for infirmity and old 
age, sees the gates of it blocked, up by corroption, 
and hears the riot and mirth of luxurious Land- 
mea drowning the groans ^aiid complaints of the 
wounded, heljdess companions of his glory,— ^he will 
tempt the seas no more — The Admiralty may press 
BIS BODY, indeed, at the expense of humanity and 
the constitution, but they cannot press his mindr-^ 
they cannot press the heroic ardour of a British 
Sailor ; and instead of a fleet to carry terror all 
round the globe, the Admiralty may not much 
longer be able to amuse us, with evien the peaceable 
unsubstantial pageant of a review*. 

Fine and impbisonmbnt !**-The man deserves a 
IPALACE instead of a pbison, who prev^its the pa-^ 
lace, built by the public bounty of his country, 
from being converted into a dungeon, and who sa^ 
crifiqes his own security to the interests of humanity-, 
and virtue. 

And now, my Lord, Ihavedone;— butnot wHh- 
Qut ths^nking your Lordship for the very indulgent 
attention I have received, though in so late a sjtage 
of this business, and notwithstanding my great in--, 
capacity and inexperience. I resign my Client intO: 
your hands, and I resign him with a well-founded 
oonlidenge and hope ; because that torrent of cor* 

^ TJbere had just before been a naval review at Portsmouth. , .. 
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ruption^ which has unhappily overwhelmed every 

other part of the constitution, is, by the blessing of 

Providence^ stopped herb by the sacred independ-^ 

ence of the Judges. — I know that your Lordships 

will determine accobbing to law; and. there* 

fore^ if an Information should be suffered to be 

£Ied; I shall bow to the sentence, and shall consider 

* 
this meritorious publication to be indeed an ofience 

against the laws of this country ; but then I shall 
not scruple to say, that it is high time for every 
Jionest man to remove himself from a country^ in 
which he can no longer do his duty to the public 
with safety ;— ^where cruelty and inhumanity are suf- 
fered to impeach virtue^ and where vice passes 
through a Court of Justice unpunished and un« 
repfoved. 
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Speech far Thomas Carnan, Bookseller, qt 
th^ Bar qf the Home qf Commons, on the 
loth of May, 1779. 



As taken in Short<-hand. 



THE SUBJECT. 



JST letters paieni of King Jamfs ilie First, ike St a* 
timiers^ Company, and the Unk(ersities 0/ Oxford and 
Cambridge, had obtained the exclusive right qfprmt" 
. ^ tffmanucis^ by virtue df a st^pohd copy-right in 
f^e Crown. This monopoly had beeh submitted to 
^reim the date Hff the grant in the last century, tmtil 
Aff* Caman, formerly a bookseller in St. PauTs 
Churchyard, printed them, and sold them in the or- 
dmpsy course ^ his trade^ This spirited and active 
(ni^esmmn made many improvements upon the Sta^ 
$io0Sffs* and University almanacks,, and, at a very 
eomiderable eoepen^, compiled many of the various 
classes of useful if^orniation, by which pocket alma^ 
9twhs have been rendered so very convenient in the 
onikMty oecmreriees of life, but which, without the 
eniditifm qfth^ calmdar,fne would have been disponed 
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t^lxm the sate of CamanCs almanachbee&ming ear* 
ieruive and prqfitable^ the two Universities and the 
Stationers^ Company filed a bill in the Court ofB^^ 
chequer^ for an injunction to restrain it ; praying that 
the copies sold- might be accottntedfbr, and the re- 
mainder delivered up to be cancelled. , . 

It appears from the proceedings printed at the time 
by the late Mr. Carnan, that thf Court, doubting the 
validity of the Kir^g^s Charier , on v)hich the right of 
the Universities aruL of the Stationers* Company was * 
foundedj directed a question upon its legality to be 
argued before the Court i(f Common Pleas, whose 
Judges, after two arguments before them, certified 
that the patent was void in law ; the Court ofEscthe^ 
quer thereupon dismissed the bill, (snd the irgunctien 
was dissolved. 

Mr. Caman having obtained this judgment, pro^ 
secuted his trade for a short time with increased <ife- 
tivity, when a bill was introduced into the House iff 
Commons by the late Earl of Guilford, then Lord 
North, Prime Minister, and Chancellor of the Uki^ 
versity of Oxford, to ]e^evbst, by act of fjatjjix* 

MENt^ THE MONOPOLY IS ALMANACK«, WR>6H 
HAD FALLEN TO THE 6B0UKD BY THE ABOVk* 
MENTIONED JUDGMENTS IK THE KI^O'S COURTS. 

The preamble of the bill recited the esccluswe right 
given to the Stationers and Universities by the chaftef' 
of Charles the Second, as a fund for the printing of 
curious and learned books, the uniform enjoymeeu 
under it, the judgments of the courts of law upon 4he 
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tnvalidity of the charter^ and the expediency of re- 
granting the monopoly for the same u$efid purposes by 
the authority of Parliaments 

The bill being supported by all the influence of the 
two Universities in the House of Commons, and being 
introduced by Lord North in the plenitude of his au» 
ihorih/f Mr. Camari's opposition to it by Counsel was 
considered at that^time as \a forlorn hofe ; but to the 
high honour of the House of Commons, it appears 
from the/wmdk,^*v^ xnxnup. 86tl, thiBit imme-^ 
diately on Mr. Erskine^s retiring from the Bar the 
House dividedy and* ikat the bill wiis rejected by a 
minority off arty ^fioe votes. ^ ^ 
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Ik preparing myidf to appear be* 
fore you^ as counsel for a private individual^ to 
oppose the enactment of a general and public statute, 
which was to afiect the wliole community, I felt 
myself under some sort of difiiculty. Consdous 
that no man, or body of men, had a right to dictate 
to, or even to aigue with Parliament on the exercise 
of the high and important trust of legislation, and 
that the policy and expediency of a law was rather 
the subject of debate in the Hatise, than of argument 
at the bar, I was afraid that I should be obliged to 
confine myself to the special injury, which the Peti« 
ttoner as an individual, would suffer, and that you 
might be ofiended with any general observations, 
which, if not applying to hitn personally, might ba 



tfapqgbt uiibocotning m me to offer to the ^qporioi: 

^risdym of the Hou9p* 

But I am reliev^ from that apprehension by the 
ipreat indulgence^ \vith which you have listened to 
the general scope of the question from the learned 
l^eatleman^^ who ha9 jspoken before me, and like* 
wise by the reflection^ that I remember no instanoe^ 
where Parliament has talj^en away any right conferred 
by the law as a common benefit^ without very satis? 
£ictpry evidence, that the universal good of the 
comipunity requii;ed the sacrifice; because every 
^onecess^ry restraint oa the naturs^l liberty of man^* 
^1^4 lis a degree of tyranny^ which no wise legisla^ 
tme will inflict. 

The general policy j6f the bill is then fully opea 
jto my investigation ; because, if I can succeed in 
exposing the erroneous principles, on which it i? 
tfonnded, — if I can show it to be repugnant to every 
wise and liberal system of government, I shall be 
listened to with the greater attention, and shall 
have the less to combat with, when I come to state 
the special grounds of ol^jectioo, which I am in* 
-structed to represent to you on behalf of the Peti- 
tioner against it. Sir, I shall not recapitulate what 
you h^ve already heard from the bar ; — ^you are in 
.full possession of the facts which gave rise to the 
question, and I shall therefore proceed directly to 
the investigation of the principles^ which I ipoieaa tp 

* Mr. Daveopoit 
D4 



dppty to them, in opposition to the bill before yoa^'^— 
pledging myself to you to do. it with as much trOtli 
and fidelity, as if I bad the honour to speak to you 
ai a member of the House. I am confident, Sir^ 
that^ if you will indulge me with your attentt^n^, 1 
'shall Hfiake k appear, that the Very same principles, 
which emancipated almanacks from the fetters of 
the prerogative in the courts of law^ ought equally 
to free them from all parliamentary restriction. 

On the first introduction of prtntihg, it Was con- 
sidered, as well' in England * as in other countries^ 
\6he a matter of state. The quick and extensive 
circulation of sentiments and opinions, which that 
invaluable art introduced, could not but fall undw 
'the gripe of governments, whose principal strength 
was built upon the ignorance of the people who Were 
to Submit to them. The press was, therefore, 
wholly under the coercion of the Crown, and att 
printings not only of public books containing ordi- 
nances religious or civil, but every species ofpubfica-^ 
Hon whatsoever, was regulated by the King's procla- 
mations, prohibitions, charters of privilege, and 
■finally by the decrees of the Star-chamber. 

After the demolition of that odious jurisdiction^ 
the Long Parliament, on its rupture with Charles 
the First, assumed the same power which had before 
been in the Crown ; and after the Restoration tlm 
'same restrictions wei-e re-enacted and re-annexed 
to the prerogative by the statute of the J 3th and 
14th of Cl^aries tfce 'Second, ajid continued down 
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Iby sutesequtat ' aCtSj fill B^et the . Revolofiofi/ la 
what roatiner th^ expire^ ^t last^ in the time df 
King Wiltli^my I ne^ not stafte in this Hmm i 
their^iappy abolkiMi^ and th^ viain attettipto 4tf r6;^ 
Vive them in ttifc end of that reign/ stand Moqrd^ 
<>n your ottrti journals, 'I tro^t as jperpetoati fnban^ 
ftients of^ydtii- wisifcHn and viitu^. r It 'is sufiitttettt 
<i6*ssty, "that the ekpiration< of these 4K^face&il'StiM 
lutes, by the refusal of Parliament to oohtintte* them 
any longer, formed thb gbbat jbra of'Ihb -hu 

BBBt*Y OF THB PKBSS IK THSicOOKlVYy Blldstr^jped 

the Crown- of every prerogative- over it, tocept that; 
which, upon juseaiid rational) p^Indplea of govern* 
ment, must ever bdongto theeiectitivetoagistrato 
in all eounfries, namely, the exclusive , right to 
publish religious or civil constitlitions :— *in a wordi 
to promulgate every ordinanee, which contains the 
rules of action by which the subject k tolive^ and 
to be governed. These always did, and, frOm the 
very nature of civil government, dways ought' to 
belong to thd Sovereign, and henoe have gained' the 
title of Pk*(rogative copies* 

When, therefore, th^ Stationers* Company, cfanm* 
ing the exclusive right of printing almanacks under 
a charter of 'King James the First, apfdied to the 
Court of Exchequer for an injunction against the 
Petitioner at your bar, the question submitted by 
ihe Barons to the learned Judges of the Comrtum 
Pleas, namely, <* whethbk tAb cbown could 
" GHAKT such EXCLUSIVE BIGHT ?'* wss neither 
more nor less than this question — fP7iether alma^ 
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mtcks, m^ m^ Jm^ie 09^inmceis stfck iMlbm ^ 



HfU^f. €is behnged 10 ^ ^Kits^ by kU pnerogaifv^^ ^ 
4t$ i0 liable km 40 tomnrnniai^ 4n H^eiwiiue rigif 
if prmtmg tkem l# a grantee fff if^ Cnnmf^^Fw 
tibe pm0 henng thromi open hy 4ll« (pipiration cf 
the liwitMf; aptSj noltmig ^pU reinaiq •ndwivflgr 
|# 4iiiib grilitees^ ^ the printJog^ 0f snob boo^ m 
upon 4alid ooostitidtiopel gretinda belonged .to th« 
Miptriotemteftce of ih(e.CtPwnas.aiaUerft<)f eathoiitj 
anditete. 

Tbe quwtieDs n snhmittQd* wm twice fiolemolf 
«i;gl]ed tn the Coturt cif Common PIea&; when th^ 
Judges imaairtiotisly certified, ihal Me Oimx^ kBf4 
•a nedL paweri «od ihcir determioitiiNij as evH 
dbntfy appenm fivm tbisiarguimnts .of ithe Coonsdt 
]dbiob the Chief Juil3teTOCogntsed>witb the strongest 
nsrks of approbatiea, was plamly founded on tbiq;^~ 
that .dmaBBoks bad no resemblance to those public 
adta rd^ioba or civil, whichj on principle^ fall undor 
the isuperintendence of the Crown • 

The Counsel * who argued the case for the Plaip* 
tsfis (two of the most learned men in the profession) 
weits amre that the King's prerogative in this parti- 
cular had no absolute and fixed foundation^ either 
by prescription or statute, but that it depended on 
public policy, and the reasonable limitation of execu«» 
tive power for the common good ; — they felt that th^ 
Judges had no other standard, by which to deter* 

* Mr. Serjeant Glynn and Mr« Serjeant HIU. 



Mltli|]^ np0tk {)naci(dd$ ctf! good Jtori^ ^Acikfr A 
mghiM i>e me; tisiejf bbourbd thcartfoce.ito ^sImik 
tiiti: pflQj^iMljr !df thr r«mi<Kii of dmrnatSuL hjf foyib 
authority ;— -they said they contained the r^iifttiob 
of Atee^ whioh v«8 ihattear b£ jpisliKc SbstitntSBn, 
htiini^ iirefeteiee to all latvs aiido]xitociQott';r«^hiiik 
tliQf were;pa»t> of 'the IPnfrer-Bdok^ iwhach helonged 
taltbe iiifig M liesd of the €hoBch.;-^thatih8yii9C»f 
taulttd oKUteit, wUch ware ileceired as condurttw 
ofidente .m.^Mwrts rof. jM^K^;and Itemftte eingfat 
to be published by autb(M;ity.;^!k-^tfa9t the triU byjaU» 
ventek jirasrft )q[iodi^ ^ deQiikHiii«0tti ofafc c»WH>;Wfcat 
aviny tAooiif dteitofiies'tBi^t^aroe to* the>tHd>lUiirofit 
^^^ketitt the ttatt^ tb^ (sttitftined): inuhf lathw 
i^lgtt^iente 'Mai Iherlike nature iiBCfeeifelied ob, y9AiA 
itidjuinedes|BKyrfDr tee te enuntesaterin/ihiaiphoej 
airtiiey ifwrrl'efefated by the GSeurt ; laoddiktesrfsb^ jie^ 
qaote'.iHe.oiiijii sedsDn of my inentionii^ tfaeih atiaH 
bt torslabwr^ that the pubHc eafedienty *drpripriHy^ 
aid^fiotiiig titimaittks to w\iisibn by aotbenityy qi^ 
prtrod. toihtfaeesdihent £swyer^ and to ^thedGourty 
tkhieh iipg^rt^td. bf thdr arginitieiits^ at ttbe i:>tily 
stdndbfd 4>yinrhjfih the King's pieragatiwisnKrJtheMi 
yt/ai ^:he atesib»d.e^Bdr ilf 'the Judges ksd . bMft 
boiindito ^detfidexih that pfeix)gitiye % :«lridr pte^ 
msknl4 ^ri)y any odaor rale titai.a j4i^ 
tion^of ^ejuat.and raosoiia^jbtelteclt of prei^gtttive^ 
these arguments, founded on* convenience^ eape^ 
dmmti^, ^aHlpnepriOt^ vt^aoold Hare daMn dcMmri^ht 
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imi^iiieQee aiid fidmeme]^ bat lalHi^ tiiem^ Ml 
4o, ancf m the Judges did, they Weqs {tk^a^i itt^ 
fucdessfitly 08 thi^ Oiigfat to be) e\lesy ^my wartfa^^sf 
tte very able med^ Mrho mstntaiheil th^ #B0ctbnr 
ciieiit8« . '. >> ■ '' — ■ * " "• ' 

Thus, Sr; the exdusife right of printing aUto* 
Mcks>- which,, fixmiit^e- bigotry ' ao4 slavery: of h§*^ 
ttier times, had so Jong been monopollBed aa a fgM^ 
»|pBthre ' copy, was at last thrown ^an to the ailb- 
jwt, as not falling iwitbin the reason of those books, 
iriiiob atitt remdn, and ever mast Msoaio, iiietuK 
dispotddjA-opdrty of tbe Crown. 
J. The;only two questions, therefore, tfiat arise' oil' 
4ho . bBl bdbre ; ycto- aifo, optasr. Whether it be i(am 
OT.JBSpedtent fbr Parliament to revive 'A monopdlf/ 
abireoeQtiy bondeniiiedi»y the eourtadf law as ttnjiixt,^ 
^Bominotheihg a fitai^ject of a monopoly, and itOi 
give, it to>the very same parties, who have so long, 
ttijoyed it by usurpation, and who have, besMes, 
j|;sosriy.abosedit? secondly, Whather Ftrliamcint 
can, .ednsiateiitly with the first principles of justice, 
overiobk 'the injury, which will be sustained by ther 
Bstitiooar a$ an inihnduah, from his being deprived 
of the: exercise of the lawful trade, by whidi he 
lives ;->^ trade which he began widi the free spint 
of an finglishaum, in contempt of an illi^l usurpa« 
tioD ;*^« trade, supported and sanctioned by a decree 
of one of the highest Judicatures known to the oon* 
atitution? 
' *Surely,' Sit, the UU ought to .be t^ge^ted withr i»« 
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4fgfiaV<39i by this Hpitser, un^er stich cfitum^taQOM 
or.private ipjurtice^,, independently of public inexr 
pediency :-^i(^ you wefe to ; ad^ipt it^ tbe la^ would 
.be benceforth a spare to the aafcgiect,~4)o ma&MfouMi 
venture to engage hereafter in any commercial. ^irteiv 
prise^ )»ince he n^yer could be sure that, altbougli 
the tide of his fortunes was running inafric^aiid 
l^al channel, its coarse might not be turned by 
F^rliament into the ' bosom of a. monopolist, 

Let us now consider moi% minutely the t^o qoesr 
tians for your consideration ; the, general policy, and 
the private injury. . 

As to, the first/ no doubt the Legislature is au* 
preipe, and may create monopolies which the Crown 
cannot. But let it be recollected^ that the very same 
reasons, which emancipated almanacks from the pn|» 
rdgative in the courts below, equally apply again|t 
any interference of Parliament. If almanacks be not 
pubUcations of a nature to fall within the Ie|^I con^ 
Ruction of prerogative copy-rights,* why shouM 
Parliament grant a monopoly of then>^, since it la 
jiltppssible, to deny, that, if they contain sqch mat* 
ters as in policy required the stamp <>r revision qi 
public authority, the exclusive right of printing thean 
wo^ : have been ipberent in th^ Crown by preroga- 
tive, Qpon 1^1 principles of executive power, ki 
wbich cas^ m act wpmM not have been necessary to 
. protect tjie pb^rt^? nwl, it i* eqqajly impos^i^ to 
46pys op the fft^er hnqd, that, if they be opt aqi^i 
f)Ab^)iQaa aft i«%aire .to be.issoed. or review^ ligr 
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Mithmity, they then statid on the geneitd fo66og 
^all other printing, by which men in a free country 
we permitted to circulate knowledge. The fciQ, 
"thereforci is either nagatory, or the patent is void ;-— 
and if ^the patent be void, Parliament cannot set it 
up again^ without a dangerous infringem^it erf* the 
general liberty of the press. 

: Sir^ when I reflect that this proposed monopoly 
is a monopoly in fbintino^ and that it gives^ 0r 
rather continues it to the Company of Stationers^ 
—-the very same body of men who were the literary 
constables to the Star-chamber to suppress all the 
adence and information^ to which we owe our free- 
^om^ I confess I am at a loss to account for the 
reason or motive of the indulgence: but get the 
Tight who may, the principle is so dangerous, that 
I cannot yet consent to part with this view of the 
subject.-^The bill proposes, that Parliament should 
-subject almanacks to the revision of the King's au- 
thority, li^hen the Judges of the common Jaw, the 
ecHistitutional guardians of his prerogative, havQ 
declared that they do not on principle require that 
sanction ;*— so that your bill is neither more nor less 
than the reversal of a decision, admitted to be wi$e 
and just ; since, as the Court was clearly at liberty 
'%o have determined the patent tp have beeq goidd, 
'^tf the principle by which prerogative copies have 
l^een regulated in Other' cases had fbirly applied fo 

r 

' fShnamcks J 1/ou, in' saying that such principle tf^^ 
pppty, in fact arraign that legal judgtnenti Qodibr^ 



bld^ Sif , that I shoitfd have the indecency tb hint, 
diat fhis reasoning concerning public convenience 
and expediency will ever be extended to reach other 
pubKcations more important than almanacks; but 
eertainly ihe pnndple might, with much lefts vio- 
lence than h necessary to bring them within the 
^le of authority, to support the bill before you; 
aulgetst the most valuable productions of the presi tdt 
parliamentary regulations; and totally annihilate itf 
freedom. . 

Is it not, for instance, fnnch more daDgerou8|^ 
tiiat the rise and Ml of ih^ fund^, in this comn^ercial 
nation, should be subject to misrepresentation, than; 
the rise or fall of the tides ? — Are not miscotistruc* 
tions of the arguments and characters of the Mem* 
bers 0f this high Assembly more important in theif 
tionsequences, than mistakes in the calendar of those 
ipi^etehed saints, which still, to the wonder of all 
wise meA, infest the liturgy of a reformed Protestant 
church ? — Prophecies of famine, pestilence, national 
lUin, ai^d bankruptcy, are surely more dangerous 
to reign unchecked, than prognostications of rain or 
dust ; yet they are the daily uncontrolled offspring 
of every private author, and I trust will ever con- 
tinue to be so ; because the liberty of the press con* 
^ts in its being subject to no previous restrictions^ 
tfftd liable only to animadversion, when that liberty 
is abused. But if almanacks, Sir, are held to be 
nich matter of public consequence sA to be revised 
!iy n^thority, luid toafin^jjy a toonopoljr, surely 
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the various dspertmeiits of science, ipay, .c»i modi 
stroQger principles^ be parcelled out among the dif- 
ferent officers o( state^ as they were at the first in-, 
trodqction of printing. There is no telliqg to what 
ffvcb precedents may lead; the public welfare was, 
the burden of the preambles to the licensing acts ;— ^ 
the Biost tyrannical laws in the most absolute go^. 
yerpments speak a kind, parental language to the. 
ibject wretches, who groan under their crushing, 
and humiliating weight ; — resisting therefore a re-. 
Illation and supervision of the press beyond the 
ruies of the common law, I lose sight of my Client^, 
^nd feel that I am speaking for myself, and for every 
man in England. With such a Legislature, as I 
have BOW the honour to address, I confess the evil 
is imaginary — but who can look into the future /— « 
this precedent (trifling as it may seem) may hereafter, 
atibrd a plausible inlet to much mischief; — the pro-*, 
tection of the law may be a pretence for a mojno-. 
poly in . all books on legal subjects ;— the safety of 
the state may require the suppression of histories 
and political writings;— even philosophy herself miiy 
become once more the slave of the sghoolmeji, and, 
religion fall . again under the iron fettera of the^ 
church. 

If a monopoly in almanacks had never existed be*, 
ifore, and inconveniences had actually arisen from, 
a gei:feral trade in them, the ofFensive principle of 
the bill might hiave been covered b^ i^ suitably pre- 
amble reciting th^t mischief; but having existed 
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render that recital impossible^ you are presented 
mth this new sort Of preamble^ in the teeth of 
facts which are notQrious. 
' [States the preamble of the bilL^ 

Fint^ . it recites an exercise and enjoyment nnder 
the King^s letters patent^ and then^ without ex* 
plaining why the. patent was insufficient for its own 
protection^ it proposes to confer^ what had been 
^ust stalled to be conferred already^ with this inost 
extraordinary addition^ ^^ Amf law or wage to the 
^^ contrary notwithstanding^'* Sir^ if the letters pa* 
tent were vend, they dioold not liaVe been stated al 
allj nor should the right be said to h$ve been exer« 
cised and enjoyed under them;— -on the other hand^ 
if they were valid^ there could be no law or usi^ 
to the contrary^ for contradictory laws cannot both 
]^|bsist. This has not arisen from the ignorance or 
^ttenticHi of the framer of the bill^ for the bill i$ 
j^y and artfully framed ; but it hps arisen from the 
awkwardness of attempting to hide the real merits 
of the ca^e. To have preserved the truths the bill 
must b^ve run thus ; 

Whereas the. Stationers* Company and the two 
JJniversities have, for above a century last past, coK«* 
tjUrx to hJLWs usurped the right rf printing at* 
manacks, in exclusion qf the rest tf ffis Majesty's 
faithfld people, and have from time to time harassed 
mid vested divers good subjects of our J^fd the King 
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for printing the same, till chetk^ by a lah^^iSiwn 
of the courts of law : 

Be it therefore enacted^ that this ttsurpadon Jii 
made legal, and be corifirmed to thein infUure. 

This, Sir, would have been a curiosity indeed^ 
and would have made some noise in the-Ebase, 
yet it is nothing but the plain and simpk truth ;--^ 
the bill could not pass, without i making a sort' of 
bolbs of the preamble to swallow: it in. 
. So much for the introduction of the biff, which, 
ridiculous as it is, has nevertheless a merit not ver^^ 
cppmon to the preambles of modem statutes, which 
tee generally at cross purposes , with the edacting 
part; Here, I confess, tlie enacting part closes into 
a nicety with the preamble, and makes the whde i 
mostcoNSisTBi^T and respectable piece of tyranny, 
absdrdity, and falsehood. ' 

But the correctness knd decency of these pubfi-i> 
cations, are, it seems, the great objects in remih^ 
and confirming thU' mbnopoljr, which the preamble 
asserts to have been hitherto attained by it, since it 
i5tates,^'t that sUch monopoly, has keen found to he con'-- 
*' venient and expedient.'^ But j Sir, is it serious!]^ 
prdposed by this bill te attain these moral object by 
vesting; or rather legalizing the usurped monopoly 
iti the UniyarsitJfes^-under episcopal revision, as for- 
merly ?~Is \l knagined that our almanacks are to 
come to us in futvire, in the classiest! arrangement of 
Oxford,— draught with the mathematics and astro- 
nomy of Cambridge^'^printed with the correct type 
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of the Stationers* Coaipany^-^ANO sANCTuriRi) ]iy 
THE SLESsiNGS op. THE EisHOPS*'? I beg pardon. 
Sir, but the idea is perfectly ludicrous.^ — It is nbto^ 
rious that the Universities sell their right to the Stai- 
tioners* Company for a filled annual sum^ and that 
this act is to enable, them to continue to do so$ 
and it is equally notorious, that the Stationers* 
Company make a scandalous job of the bargain^ 
and, to increase the sale of almanacks among the 
vulgar, publish, under the auspices of religion and 
learning, the most senseless absurdities.-*^! should 
really have been glad to have cited some sentences 
from the one hundred and thirteenth edition of Poor 
Robin's almanack, published under the revision of 
the Archbishop of Canterbury and the Bishop of 
London,-^but I am prevented from doing it by p, 
just respect for the House. Indeed, I know no 
house — but a brothel, — that could suffe« the quQ- 
tation. The worst part of Rochester, is ladies reading 
when compared with them. . > .. 

They are equally indebted, to the calculations of 
their astronomers, which sfeem, howevg-, to be 
made for a more western meridian than l^NnoN.<-r- 
,Plow Monday falls out on a Saturpay, — and 
Hilary Term ends on Septuagesiipa Sunday* • In 
short. Sir, their almanacks have been, as every thing 
else that is mQuopolized i^ust be,-^^uniiorni and ob- 

* The Imprimatur of the ArchbUhop of Canterbuij ^nd Bi« 
shop of London was necessaiy by the letters patent. 

t a" 
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stinate in mistake and teitor^ for want of the neces- 
sary rivalry. It is not worth their while to unset 
the press to correct mistakes^ however gross and pal- 
pable^ because they cannot affect the sale. — If the 
moon is made to rise in the west, she may continue 
to rise there for ever. — When ignorance^ nonsense, 
and obscenity were thus hatched under the protection 
•of a royal patent, how must they thrive under the 
wide-spreading fostering wings of an aet of Parlia- 
ment ! whereas in Scotland, and ,in Ireland, where 
the trade in almanacks has been free and unrestrained, 
they have been eminent for exactness and useilil in- 
formation. The act recognises the truth of this re- 
mark, and prohibits the importation of them. 

But, Sir, this bill would extend not only to mo- 
nopolize almanacks, but every other useful informa- 
tion published witn almanacks, which render the 
common bufinesses of life familiar.— It is notorious, 
that the varipus lists and tables, which are portable 
in the pocket, are not saleable without almariackd; — 
yet alL these, Sir^, are to be given up to the Sta- 
tioners* Company, and taken from the public by the 
large words in the bill, of boohs, pamphlets, or 
papers ; since the booksellers cannot afibrd to com- 
pile these useful works, which, from their extensive 
circulation, are highly beneficial to trade, and to 
the rev0Qae of stamps, if tl^ey must purch^ from 
the Stationers* G)mpany the almanack annexed to 
them, because the Company must have a profit, 
which will enhance their price|rrln §hort. Sir, Par- 
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tanart is going to tear a few innocent leaires out of 
books of most astonidring circulation^ and of very ge» 
lieral use, l^ which they will be rendered unsaleable^ 
meri^Iy to support a monopoly^ established . in the 
days of ignorance, bigotry^ and superstition, which 
had deviated from the ends of its institution, sense* 
less and Worthless as they were, and which could not 
stand a moment^ when dragged by a public-spirited 
citizen^ into the full sunshine of a mosbrn English 
court of justice. 

It would be a strange thing, Sir, to see an odious 
monopoly, whidi could not even stand upon its>legs 
in Westminster Hall, uponv the broad pedestal of 
prerogative, though propped up with the precedents^ 
whieh the decisions of judges in darker ages had ac- 
Cttmolated into law,— it would be a strange thing 
indeed to see such an abuse supported and revived 
by the Parliament of Great Britain in the eighteenth 
century, in the meridian of the arts, the sciences, and 
liberty ,^*to see it starting op a^iong your numberless 
acts of liberal toleration, and boundless freedom of 
opini<m«'^-«God forbid. Sir, that ait this time of day 
W4 should witness such a disgrace as the monopoly of 
a two^pepny almanack^ rising up like a tare among 
the rich fields of trade, which the wisdom of your 
laws lias blown into a smiling harvest all around the 

*Bat> Sir^ I forget myself;—*! have trespassed too 
)ong upoipL^oiir indu^^oe ;— I have assumed a lan-^ 
tP^ 0^^ perh^^ for the House than for its 

B 8 
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bar ; I will now therefore confine myself in greater 
strictness to my duty as an advocate^ and submit to 
your private justice^ that, let the public policy of 
this biH be what it may, Jthe individual^ whom I re« 
present before you^ is entitled to your protecticm 
against it. 

Mr. Caman, the Petitioner, had turned the cur- 
rent of his fortunes into a channel, perfectly open to 
him in law, and which, when blocked up by usurp- 
ation, he had cleared away at a great expense, by 
the decision of one of the highest courts in the 
kingdom. Possessed of a decree, founded too on a 
certificate from the Judges of the common law,~ 
was it either weak or presumptlious in an English* 
man to extend his views, that had thus obtained the 
broadest seal of justice ?-*-Sir, he did extend them 
with the same liberal spirit in which he began 5— 
he published twenty different kinds of almanacks, 
calculated for different meridians and latitudes, cor- 
rected the blunders of the Uzy monopolists, and, sup- 
ported by the encouragement which laudable industry 
is sure to meet with in a free country, he made that 
branch of trade his^rst and leading object, — and I 
challenge the framer of this bill (even though he 
9HOULD HAPPEN ^0 be at the head of His Majesty*^ 
Government) to produce to the House a singleMn* 
stance of immorality, or of any mistake or uncer- 
tainty, or anyone inconvenience arising to the public 
from this general trade, which he had* the fnertt'of 
redeeming from a disgraceful and illegal itionopoly,:— • 

3 
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Onltfae odntmry, much useful Iclirning has been 
ooinpuiticated^ a variety of convenient additions in^ 
trodoced^ and maiiy egregious errors and super- 
^itiona have h&e^ corrected^-^Under such circum- 
jftmces I wsU not believe it possible, that Parliament 
jQim-ddiver up the honest labours of a citizen of 
Jjbgidovk to be ^^ damasked and made waste paper of^ 
'(as/tbia scandalous bill expresses it) by any man or 
body of men in the kingdom.— ?0n the contrary, 1 
am sure the attempt to introduce, through the C!om- 
Mo^s OF ENGi:.AKn, a law so shockingly repugnant 
to every, principle, which characterizes the English 
Govmiment, will meet with your just indignation as 
.an ioiult to the House, iVhose peculiar station in the 
tgOYiermnent^ is the support of popular freedom,— ^For^ 
Sigf i£ this act were to pass, I see nothing to hinder 
.lany coaai', Who is turned out of possession of his 
ne%[hbDor*^ estate by legal gectment, from applying 
to you/ to give it him back again by act ofParlia^ 
ment.-— The fallacy lies in supposing, that the Uni* 
veiiatttes and Stationers' Company ever had a right to 
the. monopoly, which they have exercised so long. 
The preamble of the bill supposes it, — but, as it is a 
opposition in the very teeth of a judgment of law,— 
it is only an aggravation of the impudence of the 
^ppiitation. 

And now, Mr. Speaker, I retire from yqur bar,— I 

wish I could aay inrHh confidence of having prevailed. 

.«?^If the wretched Company of Stationers had been 

my Gsly^ oppdoents^ my confidence woidd have fcieoi 

B 4 



perfect :--incl6ed so perfect^ Uist I riionkl dot biv^ 
wasted ten minutes of your time oof the sufcjeot^ but 
should have left the bill to dissolve m its own weak^ 
ness : but, when I reflect that Oxfomi and CaMt 
BftinoB afe suitors here^ I own to you I am akuo^ 
edy and I feel myself called upon to say something', 
which I know your indulgence wilt forgive. The 
House is filled with their most ilhistriotts aom, who 
no doubt feel an involuntary zeal for the interests <^ 
their parent Universities. — Sir, it is an influence so 
natural, and so honourable, that 1 trust there is tH> 
indecency In my hinting the possibility ofiis 4^ra^ 
<i(m.— Yet I persuade mysdf that these learned 
bodies have efFectually defeated their own interests^ 
by the sentiments which their liberal sdencea.have 
disseminated amongst you ;--^eir wise and learned 
institutions have erected in your minds the august 
image of an enlightened statesman^ wfaicb, tramplit^ 
down all personal interests and afieetions, looks 
steadily forward to the great ends of public and pri- 
vate justice, unawed by authority, and unbtittsed by 
fevour. It is from thence^ Sir, iKiy hopes for my 
Client revive. If the Universities have lost an advan- 
tag9, eigoyed contrary to law, and &t the expense of 
sound policy and liberty, you will lejoice tiiat the 
courts below have pronounced that wise and liberal 
judgment i^inst them, and will not set the evil ex- 
ample of reversing it Aere.--^But you need not there* 
fore forget, that the Universities hme loat an advantage, 
and if it be a loss that can be fdtby bodiesao i3)eraUy 
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endowed, it may be repaiired to them by the bounty 
of the Crown, or by your own.-->It were much better 
that^he people of England should pay ten thooaand 
pounds a year to each of them, than sufier them to 
enjoy one farthing at the expense of the ruin of a free 
<^ti£en, or the monopoly of a free trade*. 



« Aoooidii^ to the teascmable hint at the conchuionofthflr 
Speech, wikh perhaps had some waght in the decinon of the 
House to rqect the )>ill^ a parliamentary compensation was aAer« 
wards made to the Universities^ and remains as a naonument 
erected by a British Ru-Uament to a free press. 



•. ( 



• • 



(59 )' 



S P £ £ C H 
AGAINST CONSTRUCTIVE TREASON. 



JME acoasum of the prosecution t^Lord George Gorr 
tl^for High Treason is hut too t^ell remembered ; 
but the general outlines of the extraordinary event 
which led to it, and <jf the evidence given upon the 
trial, may nevertheless lead to the better understa^nding 
of the following Speech. 

A bill had.been brought into Parliament, in the ses^ 
sion of 1778, by Sir George Saville, one of the most 
t^right men which perhaps any age or country ever 
produced, to relieve the Rornan Catholic subjects qf 
England from some of the penalties they were subje^^ 
to, by an act passed in the eleventh and fwe(fth year 
of King WUHam the Thirds an act supposed by many 
to have originated in faction, and which at all evento^ 
from many important changes, since the time of its 
enactment, had become unnecessary, and therefore 
unjust. 

On the passing of this bill, which required a test 
of fidelity from the Roman Catholics ioho claimed its 
protection, many persons of that religion, and of the 
first families a^d fortunes in the kingdom, cameforward 
with the most zealous professior^ of attachrkent to the 
Gooemment, so that the good ejects of the indulgence 
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were immediatefyfell ; and hardfy my murmwrjhm 
any quarter was heard. T/ds act of Sir George Saoilte 
did not extend to Scotland ; but in the next winter it 
was proposed by persons of distinction in that country p 
to revise the penal laws in Jhtce against the Catholics 
of that kingdom : at least a report prevailed of such 
intention. This produced tumults in Edinburgh^ m 
which some Popish chapels and mass^houses were ifaw 
stroyedy and the attempt to extend the Statute to North 
Britain was given up. 

Upon this occasion a great number of Protestant 
eocieties were formed in Scotland^ and the memorable 
one in London was soon afterwards erected under the 
iutme of the Protestant Assodation.^^^Large subscript 
tions were rqised in different parts of the kingdom, a 
secretary was publicly chosen, and correspondences set 
en foot between the different societies in England an4 
Scotland, for the purpose ^petitioning Parliament to 
repeal Sir George Saville*s act, which was representied 
at these meetings, and branded in their various pub'- 
ticationSf as big with danger to the constitution^ both 
of church and state. 

In the month of November 1779, ^^^ George 
Gordon, youngest brot/ier of His Grace the Duke of 
Gordon, and at that time a member of the House of 
Commons, was unanimously invited ta become president 
qfthi London dissociation, where he afterwards regu^ 
tarty attended till the catastrophe of I78O, when he, 
was committed to the Tower. 

The object of the Protestant Association was topro^ 
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cure a repeal o/* the aci of ParHtmeni by petition 
as appears from aH their resolutions, which were pubm 
licly printed and distrthited, without any interruption 
from the magistracy for many montJis together ; and 
although it was undoubtedly meant, by the munAets 
and zeal of the petitioners, that Parliament should fed 
the propriety of repealing the act, and even an alarm 
of prudence in refusing to yield to the solidtatunt of 
multitudes i not numbered, mn- capable of numeration'; 
yet in all probability Mr. Erskine w(is justj/led by the 
real fact y when he asserted that the idea 4^ absolute 
force and compulsion, by armed vibietice, never 
was in the jcofitemplation of the Prisoner, or qfary 
who afterwards attended him on the ^nemoraUe second 
of June. --^So certain is it that the destinations ^mobs 
may not be dictated' by their leaders, or even known to 
themselves ; a truth which highly enhances (he guHt ^ 
assembling them* 

jtfler the opening of the jtttomey Generdl, the ease 

for the Crown was introduced by the evidence tf Wih- 

Ham Say, who had attended the meetings of the PrOf- 

testant Association, and who swore that the Prisoner 

m 

announced, that the associated Protestants amounted to 
above forty thousand persons, and directed them to 
assemble on Friday the 2d of June, in four separate 
columns or divisions, dressed in their best clothes, with 
blue cockades as a badge of distinction. The witness 
further swore, that the Prisoner declared that the 
King had broken his coronation oath ; and he also spoke 
to Jds attendance aUl^ Ibuse qff!ommons on tie idqf 



June^ and hit tsAortathri fo the mtUiilude in theMhg 
40 adhere to so good and glorious H cause ; Jbr though 
-there was little hope from the House of Commons y they 
would vHeet with redress from their mild and gracious 
Sovereign. . Mr. Hay also spoke to the burning of the 
' differed mfus^house^\ and, upon his cross-examination, 
appeared to have been in isvery quarter where mischief 
was committing* This gentleman was very ably cross^ 
examined by Mr. Kenyen^ afterwards Lord Kenyan, 
smd the result of it appears at large in the following 
Speech^ where much reliance was placed on it by Mr. 
£rskine, in discredit of the witness, and in protection 
rfthe Prisoner. It was afterwards proved by Mr^ 
jinsiruther, M. P. efierwards Sir John jfnstruther. 
Chief Justice of India, and lately deceasea, that the 
Prisoner at Coachmakers^ Hall, where the dissociation 
assembled, desired the whole body to meet him on the 2d 
^f Juvje, to go up with the petition, declaring ^ that, if 
ihere was one less than twenty thousand men, he would 
not present it, but that they must find another president, 
^ he would have nothing to dcf with them : that, he rer 
commended temperance andjirmness, by. which he sard 
the Scotch had carried their point, and added, that he 
did not mean them to go into any datiger wldch lie would 
not share, as he' would go to death for the Protestant 
cause. Mr. jinstruther furthen proved the Prisoner's 
directions ^w it h regard to the order of the assemblings 
and ihis^co^duct in the lobby. of the House of Cominons^ 
viz. ^^ that he told them they were called a inob in the 
^^ House y but thaf they were pkmable pstMimers ;. th^t 
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^ fte hmi no idoulit NU Majesty vmMseni to Ms W^ 
'* nUters to repeal the act when he saw the eonfusioii U 
^ cretdeA^^ Hejkrther proved^ that several peopU 

eai^dto Lord Cteorge^ and asked him whether he de^ 

* • • 

^ired tkem ta diverse, to which he replied, ^ Ton ar& 
^tht best judges c^ what you dught to do'-^but Iwili 
^ %ett you how the matter stands.-^The House are 
^ g<mg to divide tipim the question , whether your peiil 
^ timi shall he taken into consideration now or oi 
*• ^Iktesday^ THere are for taking it intu consideration 
^ now, only myself and six or seven others. If it ist^ 
^ not taken into consideration now, your petition may 
'^ be tost ; to-morrow the House does not meet, Monday 
♦^ is the King^s hirth-day, and upon Tktesday the Par^ 
^ liament may be dissolved or pforoguedj'* Thd mut^ 
titude in the avenues of the Houses of Parliament, dnd 
the consequent dantour and obstruction, i( seems, coti^ 
Hrtued after this. Mr. jinslruther gave this evidence 
with great coolness ard. precision ; and it appears Jrom 
fhe printed trial, that the Prisoner* s Counsel thougKi 
it prudent to avoid any cross-'eopamination of him. 

Mr. Bowen, the Chaplain of the House of Com^ 
monsy proved, that the Prisoner told the multitude that 
Mr. lious had just moved, that the civil power should 
he sent for, hut that ihey need not mind it i-^tkey had 
onhf to keep themselves cool and steady. Tf*he Che^laint 
further stated, that be fuid advised Lord George to 
disperse them, mud told him that he had heard in the 
lobby that they would go if he desired it. That the 
Prisoner then addressed them from thegaUevy^ advmng 



(Asm M i« '^tfi^f and ^teadg \—tJm Sk Migfi^yiHlf m 
gruciow Sovereign^ and when he heard ihut ihef^ple 
fifties romd were collectings he would send his Minfs^ 
ters prinfixie orders to repeal the^ bill ; that an ultej^m 
^a4 i^ made to introduce a bill intp Scotfimd i t^ 
|he^ §09tch had qo redre«9 tiU -^jth^y pulled . dQw» 
^e mass-houses ; that then Lord Weymouth mA 
tlfem official assuraapes that the act should not; ex^ 
^d to them* That he then advised tli^m^ to be, quieO 
^ffd peaceable^ and told them to beware of eviUmin^ed 
^sonsi who would mix among them and entice thenk 
^amischief, the bla^ of which would be imputed to i^fi^ 
That i^mebody in the lobby then asked the Priso^r if 
itwas not necessary for them to retire ; and thfit he an^ 
sweredf ^* I will telly ou how it is: The question was put ^ 
^' / moved thai your petition should be taken into con^ 
^^ sideration to^nigfd^ Jt was clearly against you^ but 
i^ J insisted upon dividing the I^ouse-y^NQ division 

^.^ PAN TAK^ Pl«AC£ WH^N YOU Afi£ THUS * L 

, ' ■ ' • • -i 

« BUT TO GO OB HOTs I- I3AVB TO YQUBSBLYES/* 

The Chaplain then said^ that the Prisoner lai^ hold 
of his gown, and presented him to the people as 4he 
clergyman of the House of.Commons^ sayings ^^ js$sh 
•*' him his opinion qfthe Popish ^iU^' 'Q V^Hch he gfi* 
^vered, that the only qnsv^ h^ wo^ git^e was^ that 
qU the consequences n^high might arise Jrom that nighty 
^jf^ld be entirely cowing to him ; to.^bich (he Prisoner, 
fpadf no reply p b^t tpent into the Jfousf ; and wh^ 

/^ Od f division one Mrt of (he House go ii>rtb intq tbe-lobliT. 
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ikf Speahr went in, there were cries of '^ Sepeal^ 
'' Jtepeair 

Mr. Joseph Po^rson^ the Door-keeper of the House 
of Commons, was also examined for the Crown. He 
proved the presence of the mob, and their cries of^^No 
** P^ery;' and, ^' Repeal, Repeals ~ jind with 
respect to Lord George Gordon himself, he said that Ids 
Lordship came to the door two or three times, saying, 
he would come out and let them know what was going 
on, — that they had a good cause, and had nothing to 
fear,'^^hat Sir Michael Le Fleming had spoken for 
them like an angeL The witness added, that as they 
erowdedupon him he called out, '' For God's sake, Gen-- 
•^ tlemcn, kept from the door. ^ That the Prisoner put 
his hand out, waving it, and said, ^' Pray, Gentlemen, 
*^ make what room you can, — Your cause is good, and 
** you have nothing to fear T Other witnesses were er- 
amined to what passed in the lobby, the material sub-^ 
stance of whose testimony the Editor has extracted from 
the printed trial. The rest of the evidence went to 
prove those scenes of disorder and violence, which are 
but too well remembered without narration* 

In the course of the evidence for the Crown respect^ 
ing the riots and burnings in London, a paper was 
produced by Richard Pond, a witness, who swore that, 
hearing his house ufas to be pulled down, he applied to 
the Prisoner for a protection, which he presented to 
him in t/ie follou^ng words, and which was signed by 
the Prisoner :. 
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^^ Ml true friends to Protestants j Ihope^ wUl$i 
** particular, and do no injury to the property of any 
'* trae Protestant, as 1 am well assured the pho- 
" PRIETOR * of this Jhouse is a staunch and wortl^ 
^^ Jriend to the came. 

« G. Gordok/* 

The Attorney General was also in possession of some 
letters and papers, which Mr. Dingwall, a jeweller^ 
was called to establish; but he said he was not stiffl- 
ciently acquainted with Lord George^s hand to prove, 
ihern. 

On the whole of the evidence, the Counsel for tht 
Crown contended, that tlie Prisoner, by assembling the 
multitude round the Houses of Parliament, to enforce 
their purposes by violence and numbers, or even tdi 
overawe and intimidate the Legislature in their deli^ 
derations, was a levying of war against the King irk 
his realm, within the statute of treasons of the twenty^ 
fifth of Edward the Third ; a doctrine which was 
fully confirmed by the Court ; and they concluded with 
contending that the overt acts established by the evidence 
were the only means, by which the Prisoner's traitorous 
purposes could possibly be proved. On the close of the 
evidence for the Crown, the late Lord Kenyan, then 
Mr. Kenyon, senior Counsel for the Prisoner, addressed 
the Jury in a speech of mUch ability andjudgmeht, and 
according to usual practice, should then have beenfal^ 

* The Tenant %as a Catholic- 

't 
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lowed by^ Mr. Er shine, before the examination of the 
Prisoner's witnesses ; but it appears from the printed 
trialy that Mr. Erskine cldirhed tJte right of reserving 
his address to the Jury till after the final close of the 
whole evidence on both sides, which he said was matter 
of great privilege to the Prisoner, and for which he 
stated that there was a precedent, the protection of 
which he should insist upon for his Client. This being 
* assented to by the Court, eleven or twelve witnesses 
were called on the part of the Prisoner, the great object 
of whose examinations was to negative the conclusions 
drawn by the Crown from the evidence laid before the 
Jury. For this purpose the different expressions culled 
out from the proceedings at Coachmakers* Hall, and 
the lobby of the House of Commoris^ were contrasted 
with the general tenour of the Prisoner's behaviour from 
his first becoming President of the Protestant ^ssocia^K 
tion. 

The Rev. Mr. Middleton, a member of the A^socia^ 
tion, was the first witness : he said he had watched all 
his conduct, and declared that he appeared animated 
with the greatest loyalty to the King, and attachment to 
the Constitution i^—tfiat nothing in any of his speechesMt 
the Association contained any expressions disloyal orim^ 
proper, nor tended directly or indirectly to a repeal of 
the Bill BY force; — that he expressed the cockade tq 
be only a badge to prevent disorderly people from mixing 
in iheprocessionof the Association; — that he desired them 
not to carry even sticks, and begged that riotous persons 
might be delivered up to the constables. Several other 

p 3 
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witnesses were examined to the same effect as Mr. Mid^ 
dleton^ particularly Mr. Evans an eminent Surgeon^ 
who swore that he saw Lord George in tlie centre of one 
of tfie divisions in Saint George^ s Fields^ and that it 
appeared at that time from his conduct and expressions^ 
that J to prevent all disorder ^ his wish was not to be at^ 
tended across the bridge by the multitude. This evidence 
ivascoTifirmed by several other respectable witnesses; and 
it appeared also^ that the bulk of the people in the lobby, 
and in Palace Yard, were not members of the As'm 
sociation, but idlers, vagabonds, and pickpockets, who 
had put cockades in their hats and joined the Assoda^ 
iionin their progress. This fact was particularly w- 
tablished by the evidence of Sir Philip Jennings Gierke^ 
tvho said that the people assembled round the House of 
Commons were totally different, both in appearance and 
behaviour, from the members of the Association who 
were assembled by the Prisoner, and who firmed the 
original procession to carry up the Petition. 

The Earl of Lonsdale (then Sir James LowtherJ 

was also examined for the Prisoner, andstvore that he 

. carried J^ord George and Sir Philip Jennings Gierke 

from the House of Commons ; that the carriage was 

.. surrounded with great multitudes, who inquired of Lord 

George the fate of the Petition, who answered, that 

it was uncertain^ and earnestly entreated them to retire 

to their homes and be quiet. 

On the close cf the evidence, which was about mid^ 

« - 

. night, Mr. Erskine rose, and addressed the Jury in the 
following Speech. The Solicitor General replied, and 
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the Jury, after being charged by ike venerable Bar! of 

Mansfield, thm Chief Justice, retired to deliberate. 

They returned into Court about jhr^e in the morning, 

and brought in a verdict Not Guilty, which was re-- 

peatedjrom mouth to mouth to the uttermost extremities 

of London, by the multitudes which filled tl^ streets. 

The Editor, though he forbears from observing upon 

the arguments he lias collected, cannot avoid remarking, 

that the great feature of the following Speech is, that it 

combated successfully the doctrine of constructive trea* 

sons, a doctrine highly dangerous to the public freedom. 

, It is recorded of Dr. Johnson, that he expressed his 

^atvtfwtiot^ at th^ Qcquittal of this nobleman on that 

principle. '^ J am glad,** said Ae, ^* that Lord George 

Gordon has escaped, rather than a precedent should 

be established of hanging a man for constructive 

^^ treason *.'* 
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* Boswell's Life of Johnson. 
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• * . . . , . 

Mk. Kenyon ♦ having informed the 
Court that we propose to call no other wttnesdes^ it 
18 now my duty to address myself tio you, as counsel 
fpr the noble Brisoner at the bar/ the whole evidence 
bebg closed ; — ^I use the word closed, because it Ts 
certainly not finished, since I have been obliged to 
leave the place in which I sat^ to disentangle myself 
from the volumes of men*8 names, which lay there 
under my feet, whose testimony, had it been necessary 
for the defence, would have confirmed all the facts 
that are already in evidence before you. 

Gentlemen, I feel myself entitled to expect, both 
from you and from the Court, the greatest indul- 
gence and . attention ; — I am, indeed^ a greater ob- 

* Afterwards Lord Kenyon^ and Chief Justice of the Court of 
Xing's Bench. 

Mr. Erskine sat originally in the front row, under which there 
were immense piles of papers; and be retired back, before he be* 
gan to address the /|uy • 
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jjEf^ Qf'your i^oxnpassion^ than even my noble friead 
whom I s^m d^ending. — He rests secare in con* 
soious innqceDce^rand in the well-placed assurance^ 
that it can siifier no stain in your bands :— not $o 
v^ith ME ; — I stand up before you a trooblec^ I am 
afraid a gmlk/ pnau^ in having prefuimed to aco^t^ of 
the aivfpl task^ which I am now called upon tQ 
perfoFip i~a task, which my learned friend who 
tpol^ l^re me, though he has justly risen by ex-» 
traoidiaary capacity and experience, to the highest 
fwl^ in i^isi professipl)^ has spoken of with that dis^ 
(trpst pud; dii&Ience^ which becomes every ChristiaQ 
|0.a'.o9i:^!^:blopd. : If Mr. Kenyon has suph feeU 
ings, think \vhat -miqe must be.*— Alas ! Gentlemen^ 
'yrho.^ I?— young.pan of little experience^ unused 
to the. bat of crimii[)al courts^ and sinking upder the 
dreadful consciousness. of my defects. — I have how* 
€ver tbid consolation, that no ignorance nor inat* 
tention oci :tny part, can possibly prevent you from 
aeeing, under the direction of the Judges, that the 
CrowD :ha^ established no case of treason. 
' G^ntiemen, I did expect, that the Attorneys 
General, id opening a great and solemn state pro 
feeoution, would have at least indulged the advo^i* 
cates for the Prisoner with his notions on the Iaw» 
fis applied to the case before you, in less genera} 
ierms.^t is very con^mon indeed, in. little civil 
^ions, to make such obscure introductions by 
way of tyap;-T-but in cfipninal cases, it is unusual 
and unbecoming; because the right of the Crown to 

? 4 
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reply, even where no witnesses are called by ihe 
Prisoner, gives if thereby the advantage ofrep^ng, 
without havifig given scope for observations on' the 
principles of the opening, with which the reply vkmt 
be consistent. 

One observation he has, howiever, made on the 
subject, in the truth of which I heartily concur, viz. 
Tbht the crime, of which the noUe person itt yout 
bar stands accused, is the v«ry highest and most 
nirocious that a member of civil life can pos^Uy 
commit ; because it is not, like all other orimeSi 
merely an injury to society from the breach of some 
of its reciprocal relations, but is an attempt utti^fy 
to dissolve and destroy society altogether. 

In nothing therefore is the wisdom and justice of 
our laws so strongly and eminently manifested^ att 
in the rigid^ accurate^ cautitms, explicit, wi^eipjdvoeal 
definition of what shall constitute thi; high ofl^ncerr* 
for, high treason consisting in the breach and disso* 
iution of that allegiance, which binds society togs^ 
ther, if it were left ambiguous, uncertain, or unde- 
fined, all the other laws established for the personal 
security of the subject would be utterly useless ;— -since 
this offence, which, from its nature, is so c^)able di 
being created and judged of^ by rules of political expe* 
diency on the spur of the occasion, would be a rod 
at will to bruise the most virtuous members of the 
community, whenever virtue might become troublft^ 
some or obnoxious to a bad government. 

Injuries to the persons and properties of our neigk* 
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iours^ coB^dered as mdkriduiikj . which are the sub*' 
jects of all other criminal proaectftiom^ are not onl^ 
capable of greater precision^ but the powera cf the 
vttate can be but rarely tnter^alad in straining them,^ 
beyond their legal interpretation ; — ^but if trewon^ 
vAere the government itself U directly ojffended^ 
were left to the judgment of its ministers, without 
any bouhdariea^-^nay^ without the most broad, dU^' 
tinet^9!ndiiipialable boundaries marked out by law,---^ 
there could 1^ no public freedom,-«--and the condi- 
tion of an jiifig^ishflaan would be no better than ^ 
akvefs at i^be foot of a Sultan ; since there is Httle 
difference whetb^ a naan dies by the stroke of a 
sabre, without the forms of a trial, or by the most 
pompous ceremoiiies of justice, if the crime c^ould 
be made at pleasure by the state to fit the fact that 
was to be tried. 

Would to God, Gentlemen of the Jury, that this 
were an obslsrvation of theory alone, and that the 
page of our history were not blotted with so many 
melancholy disgraceful proofs of its truth ! — ^but these 
proofs, melancholy and disgraceful as they are, have 
become glorious monuments of the wisdom of our 
fathers, and ought to be a theme of rejoicing and 
emulation to us; since from the mischiefs constantly 
ansing to the state from every extension of the an« 
cient law q( treason, the ancient law of treason has 
been always restored, and the constitution at dif- 
jferent periods washed cleanj—^though unhappily with 
Jthe bloqd of oppressed and innocent men. 



m 

• When -T^sjpeat of'the anoieht tsw of treasen^ I 
ineakt tlie veiiei^ble ^tdttite of King Edward tiie 
Third, on which the indictfnent you are now tryk^^ 
is framed ;-— a statute made, as its pretoible seta forth j; 
for fhe'more precise definition of this orioie^ which 
bad not^ by theeoitimon law; been Bu^Sbcientl^ e&«4 
jpfetned; and consisting of different 'and distinct 
metnl>efs, the platn uneoeiended ietter of which was 
tticmght to be a -sufficient protection to the pefaon 
and honour of the^ sovereign ^ and an adequate aeco^ 
Uty for the laws committed to his execution. - .1 
^11 mention only two of the number^ the others 
jiot being in the remotest degree* applicable to Hiu 
present accusation. 

7b compass, or imagine the death of the King ; such 
imagination, or purpose of the mind (visible only to 
its great Author), being manifested by some open act ; 
an institution obviously directed^ not only to the se^ 
curity of- his natural person, but to the stability of 
Ihe government ; the life of the prinoe being so m* 
terwoven with the constitution of the state, that an 
attempt to destroy the one, is jufetly held to be a re* 
' bellious consjpiracy Against the other. .' 

Secondly, which is the crime charged in the in* 
dictmcnt. To levy war against him in his- realm ;'-**a 
term that one would think could require no ex{^« 
tiation, nor admit of any ambiguous construction 
amongst men> who are willing to read laws accord^ 
ingtQ the plain signification of the language, iq which 
they are written ; but which has nievectheless been att 
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abundant source of that constructive cavil^ whtcH 
this sacred and valuable act was made expressly to 
prevent. The real meaning of this branch of it, as 
it is bottomed in policy, reason, and justice, — ^as it is 
ordained in plain unanibiguous words^ — as it is ^on« 
firrified by the precedents of justice, and illustrated 
by the writings of the great lights of the law, in dif- 
ferent ages ,of our history, I shall, before I &t 
down, impress upon your minds as a safe, unerring 
standard, by which to measure the evidence you have 
beard. At present I shall only say, that far and wide 
as judicial decisions have strained the construction 
of levying war, beyond the warrant of the Statute, to 
the discontent of some of the greatest ornaments of 
the profession, they hurt not me; — ^as a citizen I may 
disapprove of them, — but as advocate for the noble 
person at your bar, I need not impeach their au- 
thority ; because none of them have said more than 
this, — that war may be levied against the King in his 
realm, not only by an insurrection to change, or to 
destroy the fundamental constitution of the govern- 
ment itself by rebellious war, but, by the same war, to 
endeavour to suppress the execution of the laws it 
has enacted, or to violatie and overbear the protec- 
Ition they afibrd; not to individuals (which is a pn» 
V9te wrong), but to any general class or descnption 
of the Qommunityj^ by prbmeditateb opeK* acts 

.OF VIOLENCE, HOSTIWTY, AND FORCE. 

Gentlemen, I repeat , these words, and call so^ 
'lemnly on -the Judges to attend to what t say, and to 
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pontradict n^e if I mistake the law. — bt cbbmbdi- 

TATSD, OPEN ACTS OP VIOf^NCB^ HOSTItlTY, ANH 

FORCE ; — nothing equivocal ;— -nothing ambiguous ;— 
jno intimidationsi or overawings, which signify no^ 
thing precise or certain, because what frightens one 
man, or set of men, may have no effect upon ano- 
ther;: — ^but that which compels and coebcbs ; — ojpbn 

VIOLENCE AMD FORCE. . ' 

Gentlemen, this is not only the whole text, but, 
.1 submit it to the learned Judges, under whose cor- 
jrection I am happy to speak, an accurate, explana* 
Aiou of the statute of treason, as far as it relates to 
Jibe present subject, taken in its utmost extent of ju- 
:dicial construction, and which you cannot but see 
jiot only in its letter, but in its most strained sign!- 
iication, is confined to acts which immediately ^-^ 
cj&en/y,— ^and unambiguously ^ strike, at the very root 
and being of government, and not to any other of- 
iences^ however injurious to its peace. 
,. Such were the boundaries of high treason marked 
out in the reign of Edward the Third ; and as often 
M the.vices of bad princes, assisted by weak submis«» 
aive parliaments, extended state offences beyond the 
strict letter of that act, so often the virtue of better 
princes and wiser parliaments brought them h^cl^ 

A long list of new treasons, accumulated in the 
wretched reign of Richard the Second, from which 
(to usp the Istnguage of the act that repealed 
them) ^^ no man knew what to do or say for douht 
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^^ of the pains of death/' were swept away in the first 
year of Henry the Fourth, his successor ; and many 
more, which had again sprung up in the follow- 
ing distracted arbitrary reigns, putting tumults and 
riots On a footing with armed rebellion, were agairi 
levelled in the first year of Queen Mary, and the 
statute of Edward made once more the standard of 
treasons. — ^The acts indeed for securing His present 
Majesty's illustrious house fi-om the machinations of 
those very Papists, who are now so highly infavourl 
have since that time added to the list ; but these hot 
being applicable to the present case, the. ancient sta- 
tute is still our only guide ; which is so plain and 
simple in its object, so explicit and correct in lu 
terms, as to leave no room for intrinsic error; and 
the wisdom of its authors has shut the door against 
all extension of its plain letter; declaring in lh6 
very body of the act itself, that nothing out of that 
plain letter should be brought within the pale df 
treason by inference or construction, but that, if any 
such cases happened,. the3r should be referred to the 
Parliament. 

This wise restriction has been the subject of much 
just eulogium by all the mo6t celebrated writers oh 
the criminal law of England. Lord Coke says,— The 
Parliament that made it was on that account called 
Benedictum or Blessed : and the learned and vir- 
tuous Judge Hale, a bitter enemy and opposer of con- 
structive treasons, speaks of this sacred institution 
ivilh that enthusiasm, which it cahnat but 'inspire iii 
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the breast of every lover of the just privileges pf 
inankind^ . 

Gentlemen, in these mild day^, when juries are 
so free> and judges so independent, perhaps all these 
<^ervations might have been spared as unnecessary ;-— 
but they can do no harm ; and this history of trea- 
son, so honourable to England, cannot (even imper- 
fectly as I have given it) be unpleasant to English* 
inen» At all events, it cannot be thoughtran inap- 
plicable introduction to saying, that Lord George 
Gordon, who. stands before you indicted for that 
crime, — is not,— cannot be guilty of it, unless he has 
levied war against the King in his realm, contrary 
to the plain letter, spirit, and intention of the act of 
Ihe twenty-fifth of Edward the Third ; to be ex- 
tended by no new or occasional constructions ^--^to be 
.strained by no fancied analogies j^^to be measured by 
no rules of political expediency, — to be judged of 
hy no theory y-^io be determined by the wisdom of no 
individual, however wise, — but to be expounded by the 
strapky genuine letter of the law. 

Gentlemen, the only overt act charged in the in- 
dictment is — the assembling the multitude, which 
we all of us remember went up with the petition of 
the associated Protestants on the second day of last 
Jqne ; and in addressing myself to a humane and 
sensible jury of Englishmen, sitting in judgment 
pn the life of a fellow-citizen, more especially 
under the direction of a Court so filled as this is, I 
trust I ^ need pot remind you, that the purposes- 



0f t1i»b' lattltjitade, as oHgioally lissembled on 

that day, ^nd the ptrposes and acU tf kim wh^ 

assembled them, are the sole objects of invesHgaj^ 

tiqniMA tbalt all the dismal conaequenoea which 

followed, and .which naturally link themselves Vrith 

this sobgect in. the firmest minds, must be altog^ 

ther cat ofT, and abstracted from your attentioo^-^ 

fiirther than the evidence warrants their udmwi^mL 

lindeedy'if the evidence had been coextensiw mth 

these consequences ;— if it had been proved that tht 

same multitude, under the direction of Lord George 

Gordon, had afterwards attacked the Bank, — ^brok« 

open the prisons^— *-aud set London tn a conflagn«> 

tion, . I ^ould not now be addres$ing you. — Do torn 

the justice to befieve, that I am neither iso feolisii *$ 

to imagine I could have defended him, nor eo proj- 

fligate as to wish it if I could. — But when it has apr 

peared, not only by the evidence in the.cauae^ bul by 

the evidence of the thing itself, — by xh6 isauES « op 

LIFE, WHICH MAY BE CALLED THE EVIPENCfi Of 

Heaven, that these dreadful events were either en- 
tirely unconnected with the assembling of that SQul-^ 
titude to attend the petition of the Protestants, on 
at the very worst, the unforeseen, undesigned; uii^ 
abetted, and deeply regretted consequences: of it, I 
confess' the seriousnessand^oleqnnity of this trial sink 
and dwindle away.— Only abstract from your minds 
all that misfortune, accident, and the wickedness of 
others have brought upon the sbene ; and the caosf 
requires^no advocate.-^Wben .1 say th^t it reqwov 
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no a^vtocate^ I inean that it requires no argument 
to screen it from the guilt of treascn t for though, 
I am perfectly convinced of the purity of my noble 
friend's intentions, yet I am not bound to defend his 
prudence, nor to set it up a^ a pattern for imitation ; 
since you are not trying him for imprudence, for in* 
discreet zeal, or for want of foresight and precaution, 
but for a deliberate and malicious predetermination to 
overpower the laws and government of his eountryi 

by HOSTILE, REBELLIOUS FORCE* 

The indictment therefore first chains, that the 
tnuhitude, assembled on the 2d of June, '^ webs 

^^ ARMED AND ARRAYED IN A WARLIKE MANNER:*' 

^hich indeed, if it had omitted to charge, we^^ 
lihould not have troubled you with any defence at all, 
because no judgment could have been given on so 
defective an indictment ; for the statute never meant 
to put an unarmed assembly of citizens on a footing 
with armed rebellion ; and the crime, whatever it 
is^ must always appear on the record to warrant the 
judgment of the Court. 

' It is certainly true, that it has been held to be 
matter of evidence, and dependent on circumstances, 
what numbers, or species of equipment and order, 
though not the regular equipment and order of sol- 
alters, shall constitute an army, so as to maintain the 
averment in the indictment of a warlike array ; and 
likewise, what kinds of violence, though not 
pointed at the King's person, or the existence of the 
governmentj shall be construed to be war against 
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the King : but ^s it has never yet been maintained 
in argument^ in any Court of the kingdom, or even 
speculated upon in tiieory, that a multitude, without 
(either weapons offensive or defensive of any sort or 
kind, and yet not supplying the want of them by such 
licts of violence, as multitudes sufficiently great can 
achieve without them, was a hostile array within 
the statute;-— as it has never been asserted by the 
wildest adventurer in constructive treason, that a 
multitude, — armed with nothing, — threatening no- 
thing, — and doing nothing, was an army levying 
war ; I am entitled to say, that the evidence does not 
support the first charge in the indictment ; but that, 
on the contrary, it is manifestly false ;— false in the 
knowledge of the Crown, which prosecutes it ; — false 
in the knowledge of every man in London, who was 
not bed-ridden on Friday the 2d of June, and who 
saw the peaceable demeanour of the associated Pro* 
testants. 

But you will hear, no doubt, from the Solicitor 
General (for they have saved all their intelligence for 
the reply) f that fury supplies arms \^-furor arma mi" 
nistrat ; — and the case of Damaree will, I suppose, be 
referred to ; where the people assembled, had no 
banners or arms, but only clubs and bludgeons : yet 
the ringleader, who led them on to mischief; was 
adjudged to be guilty of high treason for levying 
Wan, This judgment it is not my purpose to im* 
peach, for I have no time for digression to points 
that do not press upon me.— In the case of Damareej^ 

vox.. I. ^ o 
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the mob^ though not regularly armed, werfe pro^^ted 
mth such weapons as best suited their miAchievoos de- 
signs ; — their designs were, besides^ open and avoW^^ 
and all the mischief was done that could have been 
accomplished, if they had been in the cbmptetest 
armour ;-^they burnt Dissenting meeting-houses pro- 
tected by law, and Damaree was taken at their 
head, in flagrante delicto^ with a torch in his himd 
not only in the very act of destroying one of Ih^i, 
but leading on his followers, in person^ to the avowed 
destruction of all the rest. — ^There cpuld thereibfe be 
no doubt of his purpose and intention, nor any great 
doubt that the perpetration of such purpose was, from 
its generality, high treason, if perpetrated by such a 
force, as distinguishes a felonious riot from a trea- 
sonable levying of war.— The principal doubt there* 
fore in that case was, whether such an unarxned 
riotous force was war, within the meaning of the sta- 
tute ; and on that point very learned men have dif- 
fered ; nor riiall I attempt to decide between thern^ 
because in this one point they all a^ee. Gentlemen^ 
I beseech you io attend to me here. — I say on this 
point they all agree ; that it is the iNTSNtiON of 
assembling them, which fdrms the guilt of treason : 
I win give it you in the words of high authority, — 
the learned Foster ; whose private opinions will^ 
tio doubt, be pressed upon you as doctrine and law, 
and which if taken together, as all ophiions ought 
io be, and not extracted in smuggled sentences to 



•tnre n tlmlloiir tricky I Mb contented td oomider aa^ 
ffUthority* 

That gf eat Jadge, immediabely after supporting tliQ 
case of Datnaree^ as a levying war within the statute^ 
against the opinion of Hide, in a similar case, vis. the 
deatriicttori of bawdy-teuses, which happened in bis 
tidie, says, ^^ Tk^ true criterion therefoxe seems ia be 
f^ qm animo did the pmrties asteimble P'^-^eeith wkai 
*^ intention did they meet f* 

On tiuU issue, then, by which I am sopported bj 
the whole body of the criminal law of England ;*-* 
eonceming which there are no practical precedents 
of the Courts that clash, nor even abstract c^niona 
4)f the doset that differ, I come forth with boldnesa 
to tset the Crown y for even supposing that 
peaceable muRitude, though not hostilely arrayed,—^ 
Ifaoag^ without one species of weapon among them,— ^ 
though assembled without plot or disguise by a public 
l|dmtisement, exhorting, nay commanding peace> 
and mviting the magistrates to be present to restore 
it,, if broken : — though composed of thousands who 
9SG now standing around you, unimpeached and 
anrq)roved, yet who are all principals in treas(xi, if 
aocb assembly was treason ; supposing, I say, this mial* 
titude to be nevertheless an army within the statute 
etSSL the great questiim would remain behind, oil 
which the guilt or innocence of the accused most 
aingly flepend, and which it is your exclosive pro^ 
vince to determine : — namely, whether they were as- 
sembled by my noble Client, ybr Me traitorous purpose 

q2 
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charged in the . indictment ^«— For war muftt not only 
be levied, but it must be levied against the King 
in his realm, i. e. either directly against his person 
to alter the constitution of' the government, of 
which he is the head, or to suppress the laws com- 
mttted to his execution, by bbbbllious pobce* 
You must find that Lord George Gordon assembled 
these men with that traitorous intention : — ^you^must 
find not merely a riotous ill^l petitioning^ — ^not *a 
tumultuous, indecent importunity to influence Par- 
liament, — not the compulsion of motive, from seeing 
so great a body of people united in sentiment and 
clamorous supplication,— *but thb absolute, unb- 
ttyiTOCAL compulsion op fobce, fbom thb ^os** 

TILE ACTS OF NUMBERS UNITED IN BEBSI.i.I0U8 
C9NSPIBACY AND ARMS. 

This is thb issue you abe to tby : for crimes of 
all denominations consist wholly in the purpose of the 
human will producing the act: jicttis non facjt 
reum nisi $nens sit rea-^Tht act does not constitute 
guilt, unless ihe mind be guilty. This is the great 
text from which the whole moral of penal justice 
IS deduced : it stands at the top of the criminal 
page, throi^hout all the volumes of our humane 
and sensible laws ; and Lord Chief Jostice Coke, 
whose chapter on this criQie is the most - authori^ 
tative and masterly of all his valuable works, ends 
almost every sentence with an emphatical repetition 
of it. 



TJtIAZ. or LOBB OBORC^E GOfiBaK. 85 

indictment must charge an open act, be* 
cause the puqx)se of the mind^ which is the 
object of trial, can only be known by actions ; or^ 
again to use the words* of Foster, who has ably and 
accurately expressed it, ^* the traitorous purpose is 
•^^ the treason, the overt act, the means made use 
^^ > a£ to efl^uate the intentions of the heart.**"— « 
But why should I borrow the language of Foster, 
or of any other man, when the language of the in*- 
dictment itself is lying before our eyes ? What does 
it say ? Does it directly charge the overt act as in 
itself constituting the crime ?-^No.^ — It charges that 
the Prisoner '^ malidously and traitorously did cam'^ 
^^ pass, imagine, and intend to raise and levy war and 
.*' rebellicn against the King ;**— this is the malice 
.prepense of treason ;*-Hand that to fulfil and bring to 
efiect such traitorous compassings and intentions, 
he did, on the day mentioned in the indictment, 
actually assemble them, and levy war and rebellion 
i^inst the King. — ^Thup the law, which is made to 
corr^t and punish the wickedness of the heart, and 
not the unconscious deeds of the body, goes up to 
the fbontain of human agency, and arraigns the 
lurking mischief of the soul, dragging it to light by 
the evidei^oe of open acts.— ^The hostile mind is the 
crime ; and, therefore, unless the matters which are 
in evidence before you, do beyond all doubt or pos^ 
sibility of error, convince you that the Prisoner is a 
determjbied traitor in his heart, he is not guilty. 
It is the same principle which <5reatea all the va^ 

q9 
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jrious degi>9€i9 of hwMU^, Amn tiMMt tvlmh is. ex- 
.<Hi6able, tQ th^ miAigQfiVt guik of m^rder.-^TbB 
foct is the mm^ m Mr^ihi^ denth pf ifae maft ts 
Abe jffi^ttted crkne i bot ihe in/«itfiofi . mskM dl 
^he differenoe ; and he who lulled Jutn is pti«- 
WMiHoed a qnuFd^rer^i-ra iSiogle ieloOy-rHor only ao un- 
ibrt.^o^te m0xi» as the caxiuoi8taoDes» I9 ^wdich his 
mind is deciphered to the jory, show k to fapre bMn 
pBpkgveii by deliberate wickedoeisay or ntiaiad up bf 
^sudden p^sipoi^ 

Ifeise an ims^nw multitude wss^ beyon4 sft 
f^l^j Msemhled on the seocodcf June; b^twAitAm 
MB ihat asseroUed ifaem be gxrilty «>f hjgh tretam, 
of a 4)i2^ misdemeanor^, or mdf e£ Miebeeacb of the 
#fS^ o( King Charles (te Second i^in9t bumuHooas 
j^titiooiog (if such aa act etill exists), il^fnch 
who\^ ti^oti the evidence of his f«rpose in assean^^ 
Wi^ themj— Ht» he gathered by yon, and btfjf^ aiom^ 
fr/Qim the ivhole tenoor of his oondBot<;^^**-8nd^ to:be 
^tber#d hot by irifererwe or prebubiiky^ jqr neasoQ* 
|j<4e pr^sumpthih ^l in the words of thie act, pvw^^ 
4^fy fic-^that js, in fchs fiill unerrhig fosoe of denum«^ 
Stratioo« You ate adiled upon yoor oaths to 
99^, mt whether Lord Gfeorge Gordon assembled 
tbfi i&ulkitad0s in thie place charged in the indicU 
SMnt, for that is «oit denied ; hot Kviiether it ap^ 
pears by the facts prodqced in evidanee for tho 
Crown^ when coitfronted with tbe pfoofii whitib w« 
have laid befine ym, thi^ ht assembled them i^ 



4(iuf^ inie his awm hands ly mainforcfi, and tp dis- 
sehe the em^iituli^n qf the gwernmmt, unlm his 
p€iUi0i should H listewd iQ by PstrHammt. . 

TuKT^^ty^your exdusiye prpvinee to determine. 
'T!h» Cpurt epfi only ^1 yoa wh^t acts the hw, 
in ito gcaeral thm>ry, holds to be h^ treason^ 
PQ the general assumi^iEm^ that* such acts prooeM 
froQd tmitaorcHas purpoaes : but they must leave it to 
ymr decision, and to yours alime, wbedier the aots 
proved app^r, in the present instance, uqder all the 
dfcoen^tanees, to have arisen from the causes which 
form the essenee of Hum big^ crime. 

GoBliameci^ you haw now heard the lav pf 
tretis^Q.; £rsfc m ^ abstract^ and sec€HuUy as it 
ap^ies to the general feiitunes of the case: and ydtt 
hftVf heard ii with as much Mioerity as if I had 
addressed you upon my oath from the bendi whore 
Ute Judges ^."rrrl dedarc to you solemnly, in the 
jM-esenoe.of that great Beii^, at whose bar ve mijjpt 
iH -hereaftier appear, that I have usqd no one art of 
tn advocate, but have acted the plain unaffected 
part of a iGbristian man, inttrQOting tlie ocmscienfisa 
of hia fellow-citizftns tq do justice. If I have da* 
mypi yott on the subj^, I am mysdf deceived ;rr' 
aad tf I am nvaled throng^ ignorance, my ignoranoe 
is ineur^ble, for I hiwe spared no pains to underataad 
it, I am not stiff ip optnions ; but befilore I daong^ 
any one of those thait I faaviC giv^n you to-diayf I 
.must see aome direct munumeixt .of juaticethat am« 

9 ^ 
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tradicts them : for the hve of England pays no re- 
spect to tbqpries^ however ingenious, or to aathoiB^ 
however wise; and therefore^ unless you hear me 
refuted by a series of direct precedents y and not by 

. vague doctrine, if you wish to sleep in peace^jQllow m9. 
And now the most important part of our task 
beginp, namely, the application of the evidaioe to 
the doctrines I have laid down ; for trial is nothing 
more, than the reference of &cts to a certain rule 
of action^ and a long recapitulation of them only 
serves to distract and perplex the tnemory, without 
enlightening the judgment, unless the great standard 
principle by which they are to be measured is fixed^ 
and rooted in the mind.<— *Wben that is done (which 

'/ 1 am confident has been done hf you), every thing 

' worthy of observation fidla naturally into its pkoei 
and the result is safe and wrtain. 

Gentlemen, it is already in proof, before you 
{indeed it is now a matter of history), that an act 
of Parliament passed in the session of 1778, for the 
repeal of certain restrictions, which the policy of 

' our ancestors had imposed upon the Kpman Catholic > 
religion, to prevent its extension, and to render its 
limited toleration harmless; restrictions, imposed 
not because our ancestors took upon them to pro- 
nounce that fiiith to be offensive to God, but be • 
cause it was imcompatible with good faith to man ;-<« 
being utterly inconsistent with allegiance to a Pro-* 
testant gdvernmentj from their oaihs and 6bHgati<mS| 
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to which it gave them not only a releate^ bat %' 
crown of glory, as the reward of treachery and 
treason. 

It was indeed with astonishment, that I heard the 
Attorney General stigmatise those wise regulations 
of our patriot ancestors, with the titte of factiout 
and cruel impositions on the. consciences and liberties 
of their feHow-citizen^.-^-Gentlemen, they were at 
the time wise and salutary regulations ; regulations 
to which this country owes its freedom, and His 
Majesty ht^ crown i-^ crown which he wears under 
the strict entail of professing and protecting that 
religion which they were made to repress; — and 
which I know my noble fKend at the bar joins with 
me, and with all good men, in wishing, that he and 
Ms posterity may wear for ever. 

It is not my purpose to recall to your minds 
the fdtal efll^ts, which bigotry has in former days 
produced in this island. I will not follow the 
example the Crown has set me, by making * an at- 
tack on your passions, on subjects foreign to the 
object before you; — I will not call your attention 
from those flames, kindled by a villanous banditti 
(which they have thought fit, in defiance of evidence^ 
to introduce), by bringing before your eyes the 
more cruel flames, in which the bodies of our ex« 
piring, meek, patient. Christian fathers, were little 
inore than a century ago consuming in Smithfield ;«— 
I Mrill not call up from the graves of martyrs all the 
pFQCfoqs holyblood that has been spilt in this land 
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to 4ave i(» ^tpbUsbed foyemDefit anf( it» rffcnoMi 
iwliffbii^ from th^ 89orat vUtaay, and the pp^p foree 
of rapists; — the cause does not stand in tmd e?^ 

Qr\^h bonest prU| and I fe«l my hmt toolMg^ vo* 

}tfnt»H^ to recite |mi^ ^oenei^ wh«n i reflect that 
ffOQoe of my own; aod my best wd deaifst ptntgcQi- 
«Wf» fipm whom I gk>f7 to be deso^odedi ended tbfir 
imieoent Kveis iq prifpns and in «ule 9n4^ Af come 

Owtl^men^ whether the gpsat lights of ai;^^ipe 
md ©f commerce, wbiph since those dpsgv*ceful 
times have illuminated Jlkirope, may> by di^pallivg 
these shpcking prejadi^^es, have rendered the Fspi^ts 
of this day as $»fe a9d trpsty sqlgept* as thos^^ who 
conform to the oetioiiA) religion estahli^ed hy \m, 
I shall not take upon me to determine ;-^t is ^fh^y 
nne^nneeted with the present inquiry ^-^-we are not 
trying e question either of divinity, or eivU ppHqr ; 
md I shidi ftberefpye not enter at fill inip tfat 9W- 

<tivw or merits of the net, that prodoQ^ jthe ff9- 
tiestent jpetition tqt parljemmt > it was oerfeiinly m- 
twdoo^d ;hy persqns whp cannot be nhmed hy My 
gpod d^mn withwt afl^jpi) mi respeot: hit 
this I wiV 9^yB wiibhout fear of pmtrftdiptk>n-THth»t 
U wds «uddeo wd unexpeQjb^ds—^that itp0W»d'wiiifi 
iwopmm^n jpmivitoiiw, /comsid^rmg th§ n^gnt'^ 
tpde pf the i^ect^r^lthpt it wderwwt no 4mMr 
aipn f^^^nd ^het thp hcuda (pf th^ «h«rehj ti^e fion- 
j^tntional gviardia^^ of ^^ fl^tWrnd r$ljg^n, weie 

MTW «pmuilt«d H^sn H/^-Vndqr ^Mh nrpuiosiwms 
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it ii fiD «oiider» tfiit oiMy iboere Ficrtttstants wcpe 
tinmed ; «ttd tiaey had s lig^ to fipread their «pi» 
|wdieo6ions;,it b theprfvitqge md ^ ^^f pf dl 
tfie <iih)ecls of Baglmid l0 vmtch over thdor neligious 
md <mil Ubeitifli^ end to sppmieb cither tfamt^ 
potseqtativw or the Tlmme mkb tbdr ficflis Mid Ihmr 
foaipiaii>t«y««^-a priviloge ^hich has Jxmq bought mdh 
the deaiwt Uood of oiar anoMtors^ and vfaicsh ia 
Doafiniiad to ua fejr Jaw, at 0|ir anoiant hivdirjgfit 
and mherilaact. 

jbon flAeribe repeal of the aet> the IVsotefitant 
Aflaooiatioci Ixgnii, and irom smaU bagiimings ex« 
tended fM^er England And Sco0and.^~rA dieed of 
flociation w^ Mgi^9 Ay ^^ bged. means to 
the growth of Popery ; and wliidi of the advocatea 
for the Crown w$ stand up^ and jay, that audi sm 
onion was illegal i Thekr union was perfecdy oooakU 
tutional ;'Wthere Anna no ohitgatkm of aeerecy t**^ 
theif transKtions wiere all {xiUie ;<^^a oomnuttm waa 
^^pomted for ragularity and correspoodence ;<i«i«and 
droular letters were sent to ali (he dignitaries iif itho 
ebnrdi^ inviting them to join with them in the pt» 
teoiion of the national rdigion. 

M this happened before Lord George Gordon waa 
a Gnember of^ or the most distantly oonMotod with 
it; for it was not tiil November iffg, that tho 
London Aasodatitm made Mm an^fifar^^ir«h«ir^ 
by m unanimous resdotion oommnnicated to bkn^ 
umougki and tmest^eoud^ m a public letter aigMd 
bythv aeeielary » the «ame4)f the wbdie bod^} 
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toL from that day to the dty be viras coniinttted to 
the Tower, I wiU lead him by the haod in yam 
Tiew, that you may aee there is no Uame » tmn. 
.Though all his behaviour was unreserved and pidilic, 
^oid > though watched by wicked men for purposes 
ofTengeance, the Crown has totally failed in giving 
It sndi a context, as can justify, in the mind of any 
tieaaonable man, the conclusion it seAs to establidi. 
- This will folly appear hereafter ; but let ua first 
attend to the evidence on the part of the Crown. 
••ri.The ficst witness to support this prosecution is, 
> William Nby-— a bankrupt in fortune, be acknoww 
4edged himself to be, and I am afraid he is a b«ik* 
:rup^ in cMsdenee. Such a scene of impudent, ri* 
icKculous inconsistent, would have utterly destroyed 
his credibility, in the most trifling civil suit ; and I 
am, therefore, almost ashamed to remind you of his 
evidence, when I reflect that you will never sufier it 
.to glance across your minds on this solemn oooasibn, 
. This, man, whom I may now, without offenoe or 
-sEERider, point out to you as a dark Popish s[^^ who 
attended the meetinigs of the London Assoow^oci, 
to pervert their harmless purposes, conscioua that 
ifae discovery of his character would invalidsite all 
his .testimony, endeavoured at fiirst tp conceal the 
activity of his( zeal, by denying that he had seen 
pny of the destriK^tave scenes imputed to the Pro* 
testanta ; yet almost in the same breath it came 
ont, by his own confession, that there was hardly a 
place,, puhlk^ or private, Mpherd Riat had erected her 
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J ins which he had not been ; nor a house^ 
prisony or chapel, that was destroyed, to the demo^ 
Ktion of whidi he had not been a witness. -*-*He watf 
at Newgiite, and the fl^t, at Langdale*s, and at G6le^ 
man Street ;— nat the Sardinian Ambassador's, arid in 
Great {^ueen Street, Lincoln's Inn Fields. What 
took him to Coachmakers* Hall ? — He went there^ 
as he told us, to watch their proceedings, because 
he expected no good from them ; and to justify* hia 
prophecy of evil, he said, on his examination by the 
Crown, that as early as December he had heard some 
alarming republican language. What language did 
he nmiember ? — *^ Why, that the Lord Advocate of 
^' Scotland was called only Harry Dundas«" Find* 
ing this too ridiculous for so grave an occasion, he 
endeavoured to put some words about the breach ci 
tbe'Ktng^s coronation oath into the Prisoner's mouthy 
as proceeding from himself \ which it is notorious 
be read out of an old Scotch book, published near 
a century ago, on the abdicatbn of King James the 
Second. 

Attend to his cross-examination: He was sure 
he bad seen Lord George Gordon at Gr^n^ 
wood's room in January; but when Mr. Kenyofi, 
who knew Lord George had never been there, ad- 
vised him to recollect himself, he desired to consult 
his notes. — ^First, he is positively sure, from his 
memory, that he had seen him there : then he sayy 
he camtiot trust his memory without referring to hiis 
paper$.;'^on looking at them, they ceMUradictT-him ; 
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md he then wnftttei^ that bcr mtaf «Mr Ii>nlO(tor)0i 
Gordon «b Greenwood*!! room ia JaiHiftiff ^ whctt Ms 
ttote WAS takeot wr ol m^ oikar Hme,. — ^Boft i^h^ did 
ho tftM ttotes ?-*-lIe %AA it was^ becauie be ferattiw 
wfait woidd ha^ie&«~fiow forttmale the Crowm i% 
Gctitfemen, to have such frieoda to cc^ect aridenoa 
by atttmpfttioa I Whmi did be begin to take Hofai I 
«-»He 8lud on the %Ut of February^ whidh w» the 
J^H tiitief be had been alarmed at what be bad seat 
end iieard^ although not a mtnuCe befone he had 
been vcadtng a note tak^ at Greenwood's roeiu 
iSkJmuan/^ and had awom that he attended their 
toeettngt^ from apprehensions of consequences^ ai 
eirly atf Decemb^. 

Mr. Kenyon» wbst^ now saw him bewildered in u 
ijsaae of fidsebood^ and suspecting bis notes to baiw 
been a viUanous fabrication to give the show of ooT^ 
feetness to his evidence^ attacked bim with a sbrawd** 
aesa fbr which he wac whdly unprepeted*--»Yott re< 
flittnber the witness had said^ that he always took 
notes when he attended any meetings where he es« 
peeted their deliberations might be attended with 
dang€&T>us consequences. '* Give me one imUmce/* 
says Mr. Kenyon, ^^ in the whole course of your 
•* tife, where you ever took notes before.^ Poor 
Mr. Hay was thunderstruck ; — the sweat ran down 
his fiice, and bia countenance bespoke despair, — not 
ffooUeetion : '^ Sir, I must have an instance ; tell 
f^ tne when and where ?'* Gentlemen, it was now 
too latS) jeiae instance he was obl%ed to giv^ and. 



aA it wai (Stideht U> eyety bddy that he ha4 
6ne still to dido^^ I think he might have 6hxMttt 
A belief. Be. had taken notes Hi the General jMsemhly 
^ihe ckureh of Scotland sfx-and-^ttventy yeafs tr^re. 
M/^t! did he apprehend dangerous tonaeqaeneea 
from the deliberations of the grave elders of the 
Kitk ?-^Were thby levying war against the King? 
Ait last, wheA he is called upon to say to whom he 
cbtnmunicated the intelligence he had collected^ the 
spy stood confessed indeed : at first he refused to tell^ 
saying he was his friend^ and that he was not obliged 
to give him up : and when forced at last to speak, 
it came but to be Mr. Butler, a gentleman uni- 
versally known, and who, from what I know of 
him, I may be sure never employed him, or any 
dthef spy, because he is a man every way respect- 
able, but who certainly is not only a Papist, but the 
person who was employed, in all their proceedings, 
to obtain the late indulgences from Parliament.-*^ 
He said Mr. Butler was his particular friend, yet pro->> 
fessed himself ignorant of his religion.-^I am sure 
he could not be desired to conceal it ^-*-Mr. Butler 
makes no secret of his religion ;'^it is no reproach to 
any man who Ifves the life he does ; but Mr. Hay; 
thought it of moment to his own credit in the cause, 
that ke himself mi^t be thought a Protestant, \xn* 
connected with P^jpists, and not a Popish spy. 

So an^itious, indeed, was the miscreant of being 
Useful in this odious character, through every stage of 
the cause, that after staying a little in St. George*^ 
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PleldS) he ran home to his own hoose in St. Dun- 
8taii*s Churchyard^ and got upon the leads^ where 
he swore he saw the very same man carrying the very 
samejlag^ he had s^n in the fields. Gentleonen, 
whether the petitioners employed the same standard^' 
man through the whole course of their peapeable 
procession is certainly totally immaterial to the 
cause, but the circumstance is material to show the 
wid^dnessof the man. '^ How/' says Mr. Kenyon, 
do you know that it was the same person you 
saw in the fields ? — ^Was you acquainted with 
him ?"—" No/'— How then ?— Why, " he looked 
** like a brewer's servant." Like a brewer^s servant! 
—What, were they not all in their Sunday's clothes I 
Oh! yes, they were all in their Sunday^s 
clothes." Was the man with the flag then alone in 
the dress of his trade ?— *^ No." — Then how do you 
know he was a brewer's servant ? — Poor Mr. Hay"^ 
nothing but sweat and confusion again. At last, after 
a hesitation, which every body thought would have 
ended in his ruiming out of Court, he said, he knew 
faim to be a brewer's servaqt, because there was some-^ 
thing particular in the cut of his coat, the cut ofhis^ 
breeches, &x> thb cut of hi& stocking?. 

You see. Gentlemen, by what strange means vil- 
lany is sometime? detected ; perhaps he might have 
escaped from me, but he sunk under that shrewdness 
and sagacity, which ability, without long habits, 
does not provide. Gentlemen, you will not, I am 
j^ure, forget, whenever you see a man, about whose 
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apparel there is any thing particular^ to set him dowu 
for a brewerfs servant* • 

Mr. Hay afterwards went to the lobby of the 
House of Commons. What took him there ? — ^He 
ihoogfat himself in danger; and therefore^ says Mr. 
Kehyon> you thrust yourself voluntarily into the 
very centre of danger. That would not rfo.-^Then 
he had a particular friend, whom he knew to be in 
the lobby, and whom he apprehended to be in dan- 
ger.—" Sir, who was that particular friend ? — Out 
" with it : — Give us his name instantly.'*: — jiU in con- 
fusion again. I^ot a word to say for himself \ and the 
najne of this person, wlio had the honour of Mr. Hay*s 
friendship, will probably rernain a secret for ever. 

It may be asked^ are these circumstances material ? 
and the answer is obvious :— They are material ; 
because^ when you see a witness running into every 
hole and comer of falsehood, and as fast as he is 
made to bolt out of. one, taking cover in. another, 
you will never give credit to what that man relates, 
as to any possible matter which is to affect the life 
or reputation of ^ fellow»citizen accused before you^ 
God forbid that you should.— I might therefore get 
rid. of this wretch altogether, without making a 
single remark on that part of his testimony, which 
bears -upon the issue you are trying ; but the Crown , 
shall have the full benefit of it all ; I will defraud it . 
of nothing he has said. — ^Notwithstanding all his 
folly and wickedness, let us for the present take it 
to be true, arid see what it amounts to. What is it 
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II^ Mates tp hare passed at Cdachmakeis* Hall l^^^ 
That Lord George Gordon deaired the tnuititode to 
beba^ with unanimity and firmness^ aa tbe Sootch 
had done. Gentlemen, tbere is oo zaaMxtr of doubt 
that the Sootch bebared with uminimily and firomess, 
ki resisting the relaxation of the penal laws against 
P^sts^ and that by that unanimity ^ and firmness 
they succeeded ;*'-4>ut »t was by the ^amstiluiional 
unanimity and firmness of the grest body of the people 
af Scottaa^li whote eKainple Lord Geoi^e Gordea re- 
commended, and not by tbe riatB and burnings which 
they attetDpted to pcove had been committed 'm Edin- 
burgh iii 1778b 

I will tell you myself Geia>t1emesi\, as ocie of the 
t>ec^le of Scotland, that them then existed, aad still 
esMSti eigbty^five societies of Protestants, who have 
beeni and stiU are, uniformly Brm in oppositig 
^ery ebange in that system of laws, establisised to 
sectwe the Revolution^ and Bsrliament gave way 
in $<x>tlan4 to their united voice^ arsd tDot to the 
firebrands of the rabble* It ia the doty of -Parlia* 
ittent to Iktm to the voice of the ipeapte i^-^-^kw iJtmf 
are the servants of the people ; and when tbe <cdch- 
^atkutiofii of church or state ia believed, vAietber 
truly or fabety, to be ua dMger^ I bope there never 
will be wanting men (notwitlKStanding the |>M>- 
^eedings of to-day) to detstre the people 4x> perse- 
vere and be firm. Gentlemen, has tbe Oown 
proved, that tbe Protestant bretfarenof tbejiiovkkin 
Association fired the ifiass^iouses m Seolfeod^ M 
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mSM in rebellioM oppostdon to law, so as to en^ 
titlek to wrest tHe Prisoner's eipressiotfis ioto an 
esoftation of rdsdlioit a^inst the state, or of vto* 
lenoe against the properties of EBgiish Papists^ fay 
ta^ttiDg up their firaitiess as an example ^-^ertoinly 
pot. They have not tfv^en proved the naked fact of 
«ueh violeciees, though suoh proof would ha?e called 
for no resistance, since, to make it hear as rehdlious 
advice to the Protestant Association of London, it 
tnust have been first shown, that such acts had been 
perpetrated or eticouraged by the Protestant Socie- 
ties in the North. 

Who bas daned 'to say this? — No man,—*!!!^ 
nabM^ in 'Scodand certainly did that which has since 
been done by the rabble in England, to the disgnace 
tmd reproach of both countries; but in neither 
tX)iuntry was ^ene found one man of cfaaract^ or 
•condition, of a<ny description, who abetted such enor*- 
tnities, tioir any nian, high or low, of any of the As« 
«dcaaMd SPtKTtestants bene or there, who were either 
iMHivkted, tried, or taken on suspcicmr 

As to whedt this mm heard, on the 2^h of May, 
It %iia uMbfing tnofe than the in'oposHion of going 
^ in B body to <5t. <3«orge's Fidds, to consider how 
liie pMiti6n should be presented, with the same ex** 
4lortBfions t^ jSnntiess m befbne. The resolution 
«Ad« On the tnoti<m has been read $ and when I 
«>me to stake tiie evidence 'On the part of ny nobte 
£4^ttdj I wit} sbMv you the hnpossibility of snp- 
|i«»iitg 'My cdtlmial in&mnce, from what Mr. Bsf 
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afterwards puts in his mocith in the lobby/ ereft 
taking it to be true. I wish here to be accurate 
[looks on a card on which he had taken doum his 
words] ; He says : ^' Lord George desired them to 
*^^ continue steadfastly to adhere to so good a cattle as 
/* theirs was; — promised to persevere in it himself^and 
"^^ hoped , though there was little expectation at present 
^^ from the House of Commons^ that they would meet 
.*f with redress from their mu> and gracious Sovr- 
1^^ SEiGNj who, no doubt, would recommend it to his 
^^ Ministers to repeal , it ^ This was. all he heard^ 
and I will show you how this wicked man himself 
(if any belief is to be given to him) entirely over- 
turns and brings to the ground the evidence of 
Mr. Bowen^ on which the Crown rests singly for 
the proof of words which are more (Ufficult to ex- 
plain. Gentlemen, was this^ the language of re^ 
hellion ?-^If a multitude were at the gates of the 
•House of Commons^ to command and insist .on g 
repeal of this law,-«-why encourage their hopes^ by 
reminding them that they had a mild and gracious 
Sovereign ? — If war was levying against him, there 
was no occasion for his mildness and graciousnesi^ 
if he had said^ Bejirm and persevere, we shall meet 
with redress from ilie prudbncr of the Sovere^, 
it might have, borne - a different construction ; be- 
cause, whether he was gracious or severe, hispni- 
dence might lead .him to submit to the necessity of 
the times. The words sworn to w6re, th^refore^, 
perfectly dear and unambiguous^— Per*were i^^fiwr 

3 
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ze€^ isnd mppHcet^tiom^ and you will 'meet with re^ 
dre^from a mild and gracious King, who will re* 
commend it to his Minist^ to repeal it^ Good God I 
if they were to wait till the King, whether from be- 
nevolence or fear^ should direct his Minister to in^ 
luetics the proceedings of Parliament^ how does it 
square with. the charge oi instant coercion or intimi- 
dation of the House of Commons ? — ^If the multitude 
were assembled with the premeditated design of pro- 
ducing immediate repeal by terror or arms^ is it pos-* 
sible to suppose^ that their leader would desir^them 
to be quiet, and refer them to those qualities of the 
prince, which, however eminently they might be-f 
long to him, never could be exerted on subjects in 
rebellion to his authority ?— In what a labyrinth of 
lionsense and contradiction do men involve them- 
selves, when, . forsaking the rules of etidence, they 
would draw conclusions frpm words in contradiction 
to language, and in defiance of common sense 1 

The next witness that is called to you by the 
Crown is Mr. Metcalf. He was not in the lobby, 
^ut speaks only to the meeting in Coachmakers* Hallj^ 
on the 29th of May, and in St, George's Fields^ 
He says, that at the former. Lord Gtorge reminded 
^em, that the Scbtoh had succeeded by their unani- 
inity,-*aTid hoped that no one, who bad signed tbei 
petition, would be ashamed or afraid to show hiiQSOlf 
in the cause ;n-tthat he was ready to go to the gallows 
for it ;— that he would not pr^ent the petition of 
9 lukewarm people; — that bo desired them to gom^ 
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to St. Geof^*s VMAn, dtsthigiiisbaii with biaeokflL^ 
ades, and that tlwy abouki be marabdled in &hu 
divi&bns. Then he speaks to haTing aeen them tn 
the fields, in the order which has b^en preacribed ; 
and Lord George Gordon in a coach, aarnniDded 
With a vast poncotfrde of peo[4e^ with blue ribands^ 
forming like soldiers, but was not near enough to 
bear^ whether the Prisoner spoke to tbetb or not. 
Snch is Mr. Metcalfs evidenoe^^^and after the at-« 
tention you have honoured me with, and wbidi I 
aball Rave oooasion so often to ask again on the samca 
aubjeet, t shall trouble you with but one observalion^ 
¥12. That it catinot, without absurdity, be auppoaed^ 
that if the a^^mbly at Coachmakers* Hali had been 
such conspirators as they are represented^ their doOrs 
would hifcve been open to strangeray like d^tis witnesa^ 
to come in, to report their proceedtnga. 

The next witness ia Mr» AKarxvTHU, who 
speaks to the language and deportment of the nobla 
BriTsoner, both at Coachmakers' Hall on the 29th of 
May, and afterwards on the 2d of June, in the lobby 
of the House of Commons* It will be granted td 
me^ I. am sure, even by the advocates of the Crown, 
that this gentleman, not only from the cleamesi 
and consistency of his testimony, but from hi& rank 
and character in the world, is infinitely more worthy 
Of credit than Mr. Hay, who went before him 3 
and if the circumstances of irritation and confustoD 
under which the Rev. Mr^ Bowen confessed him^ 
aelf to have heard and seen, what he tokl yod he 
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and'saw^ I may fikewise assert, without any 
offetice to the : Reverend Gentleman^ and witiioQt 
drawing any parallel between tbeir credits, that 
where their aocoonts of ibis transaction difier, the 
prisference ki doe to the former. Mr. Anstruther 
rery }iroperIy prefaced his evidence, with this decla- 
ration : ^* 1 d^not mam to speak aonMrately to r»ord$ ; 
^' it U impomlde ia recotteci ikmn at MiV dhtitnce of 
** time J" I belie^re I hare used his very expression, 
and such expression it well became him to use in a 
cdBe ofbloed. But wojcds, even if they could be ac« 
curatdy remembered, are to be admitted with great 
reserve and caution, when the purpose of the speaker 
ia to be measured by them. — ^I'hey are transient and 
fleeting; frecfuentlytheeiiectofasudden transport, — 
etMy mtauDxiei«tood,-««*and often unconsciously mis- 
represented.-^It may be the iate of the most ieno- 
emit language, to ap^ar amluguous, or even ma- 
lignant, when related in mutilated detached pas- 
sages, by people to whom it is not addressed, 
and who know nothing of the previous design, 
either of the speaker, or of those to whom he spoke. 
Mr. Anstruther aays, that he heard Lord George 
GordcHi de^re the petitioners to meet him on the 
Friday folfowsng in St. George's Fields, and that 
if there were fewer than twenty IhQusand people, he 
would not present the petition, as it would not be of 
consequence enough ;•-— and that he recommended to 
them the example of the Scotch, who, by their firm- 
n^fiis, bad carried their point. 
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Gentlemen^ I have already admitted that they did 
by firmness carry it* But has Mr, Anstruther at- 
tempted to state any one expression^ that fell from the 
Prisoner^ to justify the positive unerring conclusion, 
or even the . presumption, that the Jinnness of the 
Scotch Protestants, by which the point was carried 
in Scotland, wcis the resistance and riots of the 
rabble? — ^No, Gentlemen ; he singly states the words, 
as he heard them in the Hall, on the 29th, and ^It 
that he afterwards speaks to in the lobby repels so 
harsh and dangerous a construction. The words 
sworn to at Cpachmakers* Hall are, " that he re- 
*^ commended temperance and firmness/^ — Gentle- 
meti, if his motives are to be judged by words, for 
Heaven's sake, let these words carry their popular 
meaning in language. Is it to be presumed, with-' 
out proof, that a man means 07ie thing, because he 
says another ? — Does the exhortation of temperance 
and firmness apply most naturally, to the ' constitu- 
tional resistance of the Protestants of Scotland, or to 
the outrages of ruffians who pulled down the houses 
of their neighbours? — Is it possible, with decency, to 
' say in. a court of justice, that the recommendation of 
temperance is the excitation to villany and frenzy ? 
But the words, it seems, are to be construed, not from 
their o\Vn signi^cation, but from that which fol- 
lows them, viz, by that the Scotch carried their point. 
Geiitlemeq, Is it ii) evidence before you, that by re- 
hllion the Scotch carried their point ; or that the in- 
dulgences to Papists were not extended to Scotland^^ 
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because the ra^Zi/e ha4 ofi^aBed thdr extai^on.^*^ 
has the Croiivn authorized either the Court, or its law 
servants, to tell you so?— Or <»n it be ileototly 
maintained, that parliament was so weak or in&mous, 
as to yield to a wretched mob of vagabonds at Edin*- 
burgh, what it has since refosed to the earnest 
prayers of an hundred thousand Protestants in 
Lpiidon ? — ^No, Gentlemen of the Juty, Barliament 
was not, I hope, so abandoned. — But the Ministers 
knew, that the Protestants in Scotland were, to a 
man, abhorrent pf that law ; and though they *iiever 
held out resistance^ if Government should be dis*' 
posed to cram it down . their, throats . .by force, yet 
such a violence to the united sentiments of a whole 
people appeared to be a measure so obnoxious, 89 
4apgerous, and withal so unreasQnable, that it wai 
wisely and Judiciously dropped, to satisfy the general 
wishes of the nation^ and not to avert the vasgeaaoe 
of those low incendiaries, wbosQ mtsde^ have rather 
Veen talked of than proved. 

Thus, Gentlemen, the exculpation of Lord George's 
conduct, on the 29th of May^ is suflkiently esta^ 
l^lished by the very evidence, oc| which the Orawa 
asks yon to convict him ;-^since in recommending 
temperance and^rmTiess qfler the exatnph of Sca^and, 
you cannot be jnstiQed in proiiouncing, that he 
meant more than the firmness of the grave and re^ 
$pectabl6 people in tbat country, to whose oomtitu-« 
tional firmness the Legislature had before acoeded^ 
ipste^d of br^ndi^g H witl;\ the title of rebddioo ; ?n4 
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wbd^ in iny mtod, dsmne thanks from theKiirg;^ 
for tcmperatdj and firmly resisting every mnoration^ 
iffaarii ibey conceived to be dai^erons to the na* 
tmuJ veHgiotif independently of wHich Hts Mi^esty 
(without a new Upiitatton by iV^Iiament) has no more 
title to the Crown than I haf«. 

Sueh, GMtlemen^ is the whole amknmt of all my 
noble friend's previous ootnmanicattons wttb the pe« 
titionersy wbemi he afterwards assemUed to consider, 
facw tbdr petition shonid be presented. This is all, 
not only that men of credit can tell yon on the part 
oif the prosecution^ bnt all that even the worst vaga-» 
bond, who ever appeived in a Court,-— the very sctin> 
of the earthy — thought himself safe in saying, upon 
aatb, on the pesent occasion . Indeed^ Gentlemen, 
when I oonsider my noble friend's situation, his 
opeSy nnreserved temper ^ and his warm and ani- 
flsaled aeal for a eause^ which rendered him ob- 
noQtioos to so many wicked men ;-^spealing daily and 
poblicly to mixed multitudes of friends and foes, On 
a soljeet whidfi afiected his passions, I confess, I an> 

■ 

astonished that no other expressions, than those in 
evidence before you> have found their way into this 
Court,^Tbat tbe}» have not found their way is surely 
a most satisfiictory proof that there was nothing im 
bis heart, which even youthful aeal could magnify 
into guilt, or that want of caution could betray* 

Gentlemen, Mr* Artstruther^s evidence, when he 
speaks of the lobby of the House of Commons, is 
very nmcb to be attended to. He say§, *^ / sum 
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** Lord George leaning over the gallery,** which post** 
tion, joined with what he mentioned of his UlkiDg 
with the Chaplain, marks the time, and casta a 
strong doubt on Bowen^s testimony, which you will 
find stands, in this only material part of it^ single 
and unsupported* ** I then heard hnif* continues 
Mr* Anslruther, *' tell them, they had been called a 
^^ moby in the House , and thai peace officers had been 
sent to disperse them peaceable petitioners : but that 
by steadiness andjirmness they might carry their 
point ; as he had no doubt His Majesty^ who leas a 
** graciom prince J would send to his Ministers to repeal 
'' tke act J when he heard his subjects were coming t^ 
*^for miles rounds and wishing f^^ repeal.^* How 
coming up ? — ^In rebellion ^nd arms to compel it l-^ 
No J — ^All is still put on the grqciousness of the 9ove» 
reigti, in listening to the unanimous wishes of his 
people. If the multitude then assembled had been 
brought toge;ther to intimidate the House by their 
firmness, or to coerce it by their n ambers, it wii 
ridiculous to look forward to the King's influence 
over ity when the collection of future multitudes 
should induce him to employ it. The ekpressions 
ilrere therefore quite unambignous, nor could malice 
ittelf have suggested atiother constructi<»i of thcm^ 
were it not for the fact, that the House was at that 
time surrounded) not by the petittonersi whom the 
noble Prisoner had assembled, but by a mob who had 
mixed with them, and who therefore, when ad« 
dressed by htm^ were instantly set down as his foU 
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lowers. — He thought he was addressing the sober 
members of the Association, who, by steadiness and 
persevferance, could understand nothing more than 
perseverance in that conduct, he had antecedently 
prescribed, since steadiness signifies an uniformity, 
not a change of conduct; and I defy the Crown to 
find oat a single expression, from the day he toot 
the chair of the Association, to the day I am speak- 
ing of, that justifies any other construction of 
steadiness and firmness, than that, which I put upon 
it before. What wouM be the feelings of our vene- 
fftble ancestors^ who framed the statute of treasons 
to prevent their children being drawn into the snares 
of death, unless ^rmjeably convicted by overt acts, if 
^h#y could hear us disputing, whether it was treason 
to desire harmless unarmed mtn to be fii;m and of 
good heart, and to trust to the ^aciousness of then: 
King? 

Here Mr. Anstruther closes his evidence, which 
leads me to Mr, Bowen, who is the only man — i 
ieseechyou, Gentlemen of the Jury, to attend to this 
circumstance — ^Mr. Bowen is the only man who has 
attempted, directly or indirectly, to say, that Lord 
George Gordon uttered a syllable to the multitude 
in the lobby, concerning the destruction of the 
nUass-houses in Scotland.— Not one of the Crown's 
witnesses, not even the wretched abandoned Hay, 
who was kept, as he said, in the lobby, the whole 
afternoon^ from anxiety for his pretended friendj 
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\^ ever glanced at any expression resembling it.^--^ 
They all finish with the expectation which he lie|[dl 
^Ut, (rqm a mild and gmciaus Sovereign • . Mn 
Botven ALONC goes on furtherj, and speaks of the 
successful riots of the Scotch ; — but speaks of theca in 
86ch 4 manner^ as^ so far from, conveying the hostib 
idea^ ufJiidh he seemed sufficiently desirous to compy^ 
tends directly to wipe off the dark hints and insi^i^ 
tion$5 which < have been made to supply the ^ace of 
f^roof upon that subject, — a subject which should not 
have been touched on, without the fullest support of 
evidence, and where nothing but the most unequi-^ 
VQoal evidence ought to have been received. Hesays, 
his Lordship b^an, by bidding them be auisx,: — 
PEACEABLE, — and STEADY— wo^ Steady alone ir^ 
thoqgh if that had been the expression, singly by iu 
9elf^ I should not be afraid to meet it ;— but be quiet, 
peaceable^ and steady. Gentlemen, I am indifTerent 
what other expressions of dubious interpretation ara 
mixed with these, for you are trying whether my 
noble friend came to the House of Commons with a 
deeidedly hostile mind ; and as I shall, on the recapi* 
tulation of our own evidence, trace, him in your 
view without spot or stain, down to the very mo- 
ment when the imputed words were spoken, you 
will hardly forsake the whole innocent context of his 
behaviour, and torture your inventions to collect the 
blackest system of guilt, starting up in a moment^ 
without being previously concerted, or afterwarda 
parried into execution. , . 
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First, what are the words by whidi you ane to he 
eonfinoed, that the Legislature was to be frightened 
into oomfiiliance, and lo be coerced if terror should 
fittl ? *' Be quieif-^WEXCEA'BLiRf — aiui steady ; — Kw 
** are a good people ; — Yours is a good came ^—Hii 
^ Mttfesty is a graciovs monarch, and when hi 
^ hectrs that all kis people, ten ftiites round, are c*^ 
^ hcting, he will send to his Ministers to repeal the 
•* act."^ By what rotes of coRstruction can su<^ an 
address- to unarmed^ defencetess men, be tortured 
into treasonable guilt ? It is impossible to do it with- 
cmt pronouncing, even in the total absence of dl 
proof of fraird or deceit in the speaker, that auist 

SIGNIFIES TUMULT AND UPROAR, AND THAT FBACB 
SIONIPlfiS WAR AND REBELLION.' 

I have before observed, that it was naost important 
for you to remember; that with this exh(M*tation to 
quiet and confidence in the King, the evidence of aU 
the other witnesses closed ; even Mr. Anstruther, wbd 
was a long time afterwards in the lobby, heard no- 
ihrng further ; iso that if Mr. Bowen had been out of 
the ease altogether, what would the amount haw 
l)een ?— Why simply, that Lord Greorge Gordon 
having assembled an i3nam^, inoffensive mukitude 
TO St, George's Fields, to present a petition to Par* 
liament, and finding them becoming tismuli^ious^ to 
the tJiscontent of Parliament, and the discredit of the 
cause, desired them not to give it op, but to continue 
to show their zea! for the legal object in wlUch 
they were engaged; — to manifest that zeal qmetly €md 
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peoceeJJy^ , end not to despi^r of success ; WEOfot^ 
tliough the House \ms not (Ksposed to listeaa to it^ 
they hfld a or4Cxo0# $Qvereigx2» who would i^cond "dis 
wishes of his pec|)le. This is the smn and substoaot 
of the whc4e« Thqr were |iptj even by any one am* 
biguoiis expression, encowi^ed to trust to their 
numbers^ as sufficient to overawe the Houses, or to 
th^r strength . to. oomp^l. it, nor to the prudence df 
^e state. ir^yi^dii^ rto necessity, — but to t^ toAd-* 
gence of the Kif^^ w cooipltance with the wishes of 
his people. Mr. Boa^tbu howiever thinks proper to 
firoceed ; and I beg that you will particularly attend 
to the sequel of his evidence. He stands singie^ in 
all the rest that he says, which might entitle me %to 
ask. you absolutely to reject it ;«— but I have :no objac-^ 
tioo to your believing every word of it if you am ; be^ 
cause^ if inconsistenoies proire any thing, they prora^ 
that there was nothing of tiiat deliberation in 1j» 
Prisoner's exprasslous which <^i justifyihe.inftaimce 
of guilt* /. mean 4o be -correct as to Ms >wiurds 
£looks at bis words, which he Jiad taken down on a 
osrdj* Hesays, " That Lor4 George told the people, 
^^ that an attempt had been made to intradrice thebiU 
^ into 'Scotland^ . and that they had no redress titi tite 
mass^houses we^rje fiuUed down. Thai JLord Weg^ 
mouth then sent qffid&l assurances tkait it should 
*' not be extended to them." Gentlemen,, why is Mr^ 
Boweo callird by the Crown to tell you tlits? ITfae 
reason is plain,-^-^beoause the Crown, consdow that 
it could make no case of treason from the rest of the 
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evidence, in the sober judgment of law,— aware that 
it had proved no purpose or act of force against the 
House of Commons, to give countenance to the dc- 
OQsation, much less to warrant a convidtion, found it 
necessary to hold up the noble Prisoner, as the 
wicked and cruel author of all those calamities, in 
«vhidi every man*s passions might be supposed to come 
in to assist his judgment to decide, — ^They therefore 
made him speak in enigmas to the multitude ; not 
telling . them ta do mischief in order to succeed, 
hat: that: £^ mischief in Scotland success had been 
obtained*. 

r But were the mischiefs themselves, that did happen 
h§rej of a sort to support such conclusion ? — Can 
«ny man living, for instance, believe that Lord George 
Gordon could possibly have excited the mob to 
destroy the house of that great and venerable ma- 
gistrate, who has presided so long in this high tri* 
bunal, that the oldest of us do not remember him 
^ith any other impression, than the awful form and 
iigure of ji»tice:— a magistrate, who had always been 
,the friend of the Protestant Dissenters, against the ill- 
' timed jealousies of the establishment — his countryman 
'too*-*and, without adverting to the partiality not 
unjustly imputed to men of that country, a man of 
whom any country tnight be proud ? — ^No, Gentle- 
men, '. it is not credible, that, a man of noble birth, 
and liberal education (unless agitated by the most 
iimplacable personal resentment, which is not im • 
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puted to the Prisoner), could possibly consent to the 
burning of the house of Lord Mansfield *. 

If Mr. Bbwen therefore had ended here, I can 
hardly conceive such a construeti<^ could be decehtiy 
ha^arded^ consistent with the testimony of the wit- 
nesses we have called ; how much less, when, after, 
the dark insinuations which such expressions might; 
otherwise have been argued to convey, the v6ry same 
person, on whose veracity or memory they are only 
to be believed, and who must be credited or dis-' 
credited in toto, takes out the sting himself^ by 
giving theni such an immckliate context and condu* 
sion, as renders the proportion ridiculous, which 
his evidence is brought forward to establish ; for he 
says, that Lord George Gordon instantly afterwards 
addressed himself thus i-^Betbare of evil-minded 
persons J who may muv among you and. do mischiefs 
the blame oj^ which wUl be imputed to you. 

Gentlemen, if you reflect on the slander, whick 
I tdld you fell upon the Protestants in Scotland 
by the acts of the rabble tho-e, I am sure you 
will see the .words are capable of an easy explanation; 
But as'^Mr. Bowen concluded with telling you, that 
he heard them in the midst of noise and confusion, 
and as I can only take them from Aim, I shall not 
make an attempt to collect them into cme consist<- 
ent discourse, so as to give them a decided rnean^ 

• ■ ♦ 

* The house of this venerable nobleman in Bloomsbury Square 
was one of the first that was attacked by the mob. . 
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iog in fiivow q{ toy QW^A, hfiof^m' I h%y9 r^ffitk^ 
told you^ th^t wofd^ iooperfe^tiiy (Maid a^d |i8«li«}Jjr 
rebtedj^cvnnol lie w reoonetled*. B4k tbii^l vtK siQl — 
^t he mxfA be a n#M w4 ook «» Viwy^ yaho 
woMld dare to tett an EixgUiali jwy> IbaJb si^cb Bmbin 
fWtts. wQrdfi, hemmed oknel)^ hi between olhere Btik 
wif kuKMMfit^ but meritoriau9^ ace to* be adapted 
|9> coQ9(iitnte g^h, by ri^d;ixi|g^ both ijatfodactioik 
i|Qd secyiiel', with wkbh they are abesdltttelgD iipreoooN 
eilable and inoonsUtenft; for ifi anbieaous; words, 
i^ep ooiipledt wkh actions^ dsciph/Mt the mind of 
the actor^ so a& taestablifih the pnesuinptioa of guHl^ 
mWt Bo^ auob aa am piai^Igr* ianocMt and i^aapibit 
gooua go as itt tQ» repel such preaamption Jwrrla ii^ 
Booenee more djfficuH di pcooC thai^^the moat m^dig^ 
Bank wickedt\es8 ^t-rGoanUemen, I aeai yotte^ rainda 
^olt at such shod&i|9g ppopootfontftml beaeed^ y0i\ 
to forgive me»; lajB afi^' that my^ 2ea^haa led mo 
to. oiiei; obseKvatiOnsy lidbich. I op^t. ioi )usla0e>to 
haive» believed erery^ bonesfe mittd would suggest tot 
kse^f with pain an^i^ abhoB«niK^ without being iHupn 
trated anc^en^coedv 

I npye^cpme moi».iBinateli|&totbfteisyeiieet>n,tha 
part q£ t^ Btasonerv 

I before tqldi yoiii, |ha^ it wajf tiefttiUi Nbvmnbear 
177^ whea die. Protestant Aasodatifm was dirG&iyt 
iiilly established^ that Loisd Geonge GordbMi« waa 
elected president by the unanimous voice of the 
whole body> unlookad fep-and onsoUmted; andiit is 
<surely not an immaterial circumstance^ that at the 
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Yery first ifi^i^ where his Lordship presided, a 
ddtiful and respectful petition, the sam^ ^^h\ch wars 
afterwards presented to Parliament^ was^ read and ap^ 
proved of ;-^-a petition, which, so for from containing 
any thing threatening* or oflPensive, conveyed not a 
very oblique reflectiim upon the behaviour df the 
people in Scotland : taking notice that as England 
and that country were now onb, and a$ official as^ 
aarances had been given that the law should not 
pass TirBRB, they hoped the peaceabk and constitU'- 
tianal deportment of tihe English Protestants would 
entitle them to the approbation of Parliament. 

It appears by the evidence of Mr, Erasmus Mtd- 
dteCoA, a very respectable clergyman, and one of the 
cofntnitiee of the Association, that a meeting had 
been held on. the 4th of May, at which Lord George 
was not priesent :^^That at that meeting a motion bad 
been made for going up with the petition in a body, 
but which not being regularly put from tfce chair, no 
resolution was come to upon it :— -and that it was 
likewise agreed on, but in the same irregular matw 
ner, that there should be no other public meetirtf , 
previous to the presenting the petition ;— that this 
last resoTution occasioned great disconteht, and that 
Lord George was applied to by a large and respectable 
nuTnber of the Association to call another meeting, to 
consider of the most prudent and respectful method of 
presenting their petition : but it appears that, before 
he complied with their request, he consulted with the 
committee on the propriety of complia»ec^ who all 

I % 
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^agreeing to it, except the secretary^ his Lordship act- 
vertised the meeting, which was afterwards held oa 
the 29th of May. The meeting was therefore the act 
of the wJwle Association ; and as to the original dif- 
ference between my noble friend and the committee^ 
on the expediency of the measure^ it is totally im- 
material ; since Mr. Middleton, who was one of 
the number who differed from him on that subject 
(and whose evidence is therefore infinitely mcH'e to be 
relied on) ^ told you, that his whole deportment was 
.so clear and unequivocal^ as to entitle him to assure 
you^ ' on his most solemn oath, that he in his coo- 
Science believed his views were perfectly constitu- 
tional and pure. This most respectable clergyman 
further swears, that he attended all the previous 
•meetings of the society, from the day the Prisoner 
became president to the day in question, and that 
knowing they were objects of much jealousy aqd ma- 
lice, he watched his behaviour with anxiety, lestrhis 
zeal should furnish matter for misrepresentation ; — 
but that he never heard an expression escape him 
which marked a disposition to violate the duty and 
subordination of a subject, or which could lead any 
^man to believe, that his objects were difi^rent from 
the avowed and legal objects of the Association; 
We could have examined thousands to the same fact, 
for, as I told you when I began to speak^ I was 
obliged to leave my place to disencumber myself from 
their names. 
This evidence of Mr. Middleton*s^ as to the 29th 
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of IVfey^ must^ I should think^ conyince every man; 
faowdai^rous and ufijust it is^ in witnesses^ how- 
ever parfeot their, memories^ or however great, theif 
veradty^ to come into a criminal court where a matt 
isstandtt^ for. his life or death, retailing scraps of 
sentences^^ which they had heard by thrusting* them- 
selves^ from curiosity, into places where their busi- 
ness did not lead th^n ;-^ignorant of the views and 
tenipars of both speakers and hearers^ attending only 
to a part^ and> perhaps inpocently, n^isrepresenting 
tjiat part, from not having heard the whole. 
\ The witnesses for the Crown ^ tell you, that 
liOrd George said he would not go up with the pe^ 
tittbn unless he was attended by 20,000 people whb 
\^ signed it : and lAer^ they think proper to stoj), 
98 if he had said nothing further ; leaving you td 
say tb yourselves-^^Wbat possible purpose cduld hd 
have in assembling such a multitude, on the very day 
|he House was to reodve the petition ? — Why should 
he urge it, whai the committer had before thought it 
jnexpedienti?— And ^liy should he refuse to present 
It, unless he was 8o attended ? Hear what Mr. Mid^ 
dletOn says ;i . »■ . . He tells you, that rty. noble friend 
informed the petitioners, that if it was decided they 
were not^ to attend . to consider how their petition 
should be presented, he would with the .greatest 
pleasure go up with \t atane^ but that, if it^was re* 
solved. they ^ould attend it in. person, he expected 
twenty thousand at the least should meet him in &U 
Gst^ge's Fields, for that otbervvise the petition would 
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be considered as a forgery ; it having beai thrown 
out in the House and elsewhere, that the repeal oC 
the bill was not the serious wish of the people at large^ 
and that the petition was a mere list of names In 
parchment, and not of men in sentimeot.«^Mr« 
Middleton added, That Lord George adverted to 
the same otjections having been made to matiy othiar 
petitions, and he therefore expressed an anxiety to 
show Parliament, how many were actually interested 
in its success, which he reasonably thought would 
be a strong indtscement to the House to listen to it« 
The language imputed to him falls in most natufally 
with this purpose : '^ / whh Parliament to see wha^ 
^^ and what you are ; dress yourselves in your tes$ 
" e/aMf^''~-which Mr, Hay (who, I suppose, had 
beea readings the indictment) thought it would be 
better to call, Aubay Y0ujisB3^vBs.~He desired that 
not a stick, should be seen among them, and that if 
any man insulted another, or was guilty of any 
breach of the peace, he waa to be given up to the 
magistrates. Mr. Attorney General, to peraaade 
you that this was all colour and deceit, says. How 
was a magistrate to face forty thousand men ?^**How 
were offenders in such a multitude to be amenable 
to the civil power ?-^What a shameful perversion of 
k plain peaceable purpose ! To be sure, if the ttmU 
titude bad been assembled to resist the magistrate^ 
ofienders could not be secured.-*-But ikey themselves 
were ordered to apprehend all offenders ^mbngst 
them, apd to deliver theip up to juatjcef'— T*^ ^A^r 



gttvjbis ii9€tt to fivnteAder th^ir felknrs to tuvil sutiKMitgr 
iftfteydSfeflded* 

But it MsenM ^t Jjssti 6qdi^ ob^ht to faaVt 
foreseen that s6 gl^tit a rndteitUik ti&M Hoi be ccdv 
)«@ted WilMu^ nnd^^ft GeHttemen, wd are hot 
tty^ wh^th^r he tpi^ht or ought to lM>te f^remA 
9iA»\iinfs bat \^tb«r he widt«d^ lAtl tititoroptlf 
'MI:«oii«fiiiir)i» AM VBHtoltBli ir. Bet if Af be ah 
91^ ^ cdnMrt f;br ftol Mewiitig it^ what ahall 
%l^ fltty Id AoTEAHiuMt) that t^dok no step to pre^ 
tMt ie^i^hat iMiied A& ^fiidlamiitioni wattiihg th« 
fUt^lA if the dafigel- and illegality of such an ititsem^ 
biy ?— If a peaceable multitude, with a petition in 
tMf hafid^i btt &n iifiAy,— 6nd if the tibiae and eon- 
jtesiim ili6i?)^ribl^ (ton) numbers, though withont 
1^01^6 W th6 ^dlt>o6« 6f Videncei cdtlatitute war^^^ 
wlWt ihdil be sard df thbt ooVfiftilMBitT, Whicb re- 
ffifciiled' fi^tan I'odsday to Friday^ knowing that mn 
*mf Mnte «(>)(«cttng t^ levy wtr by publie adv^ni^e- 
flMttUli yet had not a aingje 6oldieri<-^no, nor eTeh • 
teiiatti^e £6 piCbtdcit the state ? 

O^htlemen, I &me forth to do that for Goi^era- 
rrcttt, which ilg own s^i'vanf ^ the Attorney General^ 
has tldt <ione>— I dbihe forth 16 rescue it from dMf 
eternal Infamy, which would fall upon its head, if 
the language cf its oWn advocate were to be be» 
KeVed. But Governdlent has nn unanswerable de- 
fence. It ngithef Md not could pisMly enter into 
the bead of any fnto in authority to prophesy— hii«^ 
man wisdom o6old not divine, that wicked and de« 

i4 



ISO . MB. JEASKINB's SPBBCi! ON THE< 

operate men, taking advantage <if the oooasion^ w^icb, 
perhaps, an imprudent zeal for religion had pro- 
fhiced, would dishonour the . cause of all yeligions^ 
by the disgraceful acts which followed. 
. Why then is it to be said,, that liord Geonge'Gkn-- 
don is a traitor, who, without .proof of aHyrhoatUe 
purpose to the govemmenl; of his. oountfy^. only 
did not fctt'esee^— rwhat nobody dse for^9aw,7r-viirt 
those peoplp, whose business ^t: is to fores^::every 
danger that threatens th^ state;, und to avert ii. by 
the interference of magistracy, though they..ccMiid 
not but read the advertisement, neither did, no? 
oould possibly, apprehend? 

. . Haw ane. these observations : attempted to betW- 
swelled?— ^Only by asserting >iithput evid^pQ, or 
e^en re$sonab}e argument, . that all. thiS; wgs i^lour 
and 4eceit.rHGeiitlemenj I again say, that :it is scf^a* 
dftlous.andrepirQachfuij and: not tp be jofitified by^ 
any: dyty,. which cdn possibly belong to an ajdvoc^t^ 
at the bar of an BngUsfa court of ji|.sticeAito.4eckiip, 
without any proof, of attempt at prpol^ ,tbat all 
af:^n^s expressions, .hoi«rever. peap^ble,rr-kow^yer 
^ieti-«*how^!i?er -constitptioi^,— :boweY^r. Ipyal,-?— 
^^ aU frtiiud and yillainy. |«oqI;^ G^ptjem^i), tcx 
iVie. i$su^3 of iUfe,, which I before; .ctiJl^d ^^he .^videnc^ 
of P[§?ivei|— tLwU thein so, ; t^Ulrr-Tjrply in^y I call 
tI%(eai/so — ^wh?{i out, of a. tKxpK compiled by the 
Cro\v¥)[ frpri\ tb? petition. ia tlie House of Gammons, 
ai^d containing: the names of .all. wbq, signed jt^ lan^ 
\vfeich«a5 prjilte^ in ofd^rto prevent any .pfc tbat 
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Xtafitkher b^ng: iaxamoned upon the jury to try thit 

ft 

liocii<3tYn€int^ ^kot; one. cRiMiNAjij; oa £vj^,a 31;$^ 
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, Aftar tbisf^ .Qsentlei?nra> I .thinly, tibie Crown^ougbt 
m depeacyrto j^ ^ilenU I -se^ the , effect this cir-^ 
^tnHituKQe hftf u^on you, : md I know I aip. war^K 
li^i^t^d.ia ^£ a^^rtioQ of.-the &ct. . If.Laii) not, 
why did ftot the Attorney Ge^^rdl prodi^bPi^ the r^ 

fot?-*rl t}iank tbem,-.tbepefef^, .for,. the; jMgecioui^ 
GcmipilatioDjjwhicb/ though ^^^ diitl .notpr/o/iuceii 
they cannot stand up and denryv' ' :, . ,' ;- 1- -, 

^'.u^lmk!:"'-;-m say 1.— Mj 8d?ipr^arj^.bas jwjfitte^ 
a iboo)i, and o^t 5)f : it I dn^ entitled to pfoupfHooci^ 
tl^lit cannot ^in be. deceivt^ya^s^te^, .tk#I^I<qci 
Qeorge iGofdpo, . in ejdaojrtipg^iap .innocent, ;^d, pxk^ 
imp^dhe4 n^uUftude tq b^ . peaceable- and ^^^ vfw 
e3K:Uing tbeiq.to vi9)enceagj^iust.theatate« ^ ' 

What is thQ evidence th/^n^ :on .which' thia opQ^, 
nexion with the mob is to be proved l^-rO^ tha^ 
iinejf^ad hlue cpc^ac^e^.-r^Are^you or am I aa^werabl^ 
fareyery man.who.wearsa blue cockle J^^r^^lf^ nuw| 
commita mwfder in my; Jivery, of HV^ry^i^^'^f; v^^i^^*" 
put comtnanjdyicpi^ns^l, or. .co^sent^. tsb the. murdec 
<pui:s? — l^j^cav^ative^ cpnstrijictiye treasons yoi^ 
are to judge from the tepour of a. man^s be]wtviQur,r 
notffrom cropb^ an4 4isjointe4 parts ofit« HJenuk 
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gotlty of this crtitie by n MiiUm impiilse (if ^e ihlb^ 

as he xtitty of $oin^ i^ther^; Md cilrtai«ly Ims4 
Oeurge Gordon stands upMh thi eiridcfiiM At Cm^I^ 
noakers* Hall as pure and white is Mow. Ifo MAdt 
80 ttpbu the evklence of a vnM) #lio had tflfttred 
with him 88 to the tttpeAiev^y bf hib Ob^dMly yM 
trho swears that^ from lh« tHne iMi took tiM Ahlrtr 
iitl the period which is the s«l^ 0# iltt^ii^^ «lMim 
wa^ no blame in him. 

Yooy therefore, ar^ bound as ChriMiao mto to b0^ 
fiert, that, when he came to Sfc. GhMrge^s l^ieldrth*!: 
viorning, he did ndttbme there with' ^Ae AM<iA» /HH^ 
p(»e of repealing a law by rebellfdVli. 

But still it ^eems all hHi b^ha^biir at ODttdtimdt«rs* 
1^1 K^s ontour and ded^t* let tis Me^ thAWfdrev 
nhMli^ this body di mtn^ ivhen tt«^Mbltl(j iiti^ 
iwi^itd the description Of that, which I hift MiWd 
ti^ b« Ihe purpose of hini who asMiinbled tlliMl< 
Were thiiy a multitude Arrayed for terror or ferco ^>^ 
On the contniryi you have hear<), upon the eVidMlM 
ofitiea, ivhose Veradty is not to be iinpeached, tdat 
ftey wdi^ sober, de6eht, quiet, pedMable WkAm^ 
«nen ;^-^hit they ^^^e^ ai of th6 hm«t ^o»ti^^^l 
#eB' di^ssed, and well behaved ;i^«nd th« %het6 
H^ hot ^ tnih among them, ^ho h^d «ny dim 
import dffini^ve or defensive. Sir PA% leiwHngd 
Cleirke t^ls yoa, he went into the Pk!U» ; th^t he dtw§ 
through thent, talked to many iMRvlduspk among 
them, who all told hkn that it Wm^ not ifteir*#i^v ta 
pers^ccfte H)^ Ripitf^i bntthut th^ef ^«^ dlirftl^d «| 
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t^ progress of their rdigion from th^ schods* 
Sir Philip further told you^ thtt h^ nearer saw a vion 
peaceable multitude in his Ufe ; and it appears tipoa 
1^ oaths of all who were present, that Lord George 
Gordon went: round among them/ desiring peace and 
quietness. 

Mark his conduct when he heard from Mr. Evans^ 
that a low, riotous set of people were assembled 
in Fialace Yard. Mr. Evans bdng a member of the 
Protestant Association, and being desirous that no** 
thing bad mig^t happen from the assembly^ went* 
in hfs carriage with Mr« Spinage to St* GeorgeV 
Fiddsy to infonh Lord George iliat there were such 
people asseml^ed (probably Phpiats) who were de*« 
tennined to do mischief .-^^The moment he told him: 
of what he heard^ whatever bis original plata xDigbt 
have been, he itiktandy chaiiged it on seeing tht itn^ 
propriety of it. Do yon intend^.said Mr. Etaabi ta 
carry up all these men with the petition to the House 
of Commons ?-r*Q no I no ! not by any itieatis«^ 
I do not mean to carry them all up.**-*Will you give 
me leave, said Mr. Evans, to gb round to the.dif* 
ferent divisions^ aad tell the people it is not your 
Londship^s purpose ? He ^nsw^red-^By all meads \ 
and jVIr. Evans accordingly went, hot it was im^ 
possible to guide such a number of people, peaceiUo 
as they were.-*-They were all desinous to go forward^ 
and Lord George was at last obliged to leave the 
Fields exhaqsted with heat and fatigue^ beseeching 
Aem to be peac^&bjc and cpitt Mr« WhitiDg^ 
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ham set htm down at the House of Commons ; and 
at the very time that he thus left them in perfect 
harmony and good order, it appears by the evidence 
of Sir Philip Jennings Clerke^ that Palace Yard \nst 
in an uproar^ filled with mischievous • boys and the 
lowest dregs of the people. 

Gentlemen, I have all along told you^ that the 
Crown was aware that it had no case of treason, 
without connecting the noble Prisoner with conse** 
qoences; which it was in some luck td find bdrocates 
tb' state^ without proof to support . it* I can only, 
speak for myself; that small as my chance is (as 
times go) of ever arriving at high office, I would nol 
accept of it on the terms of being obliged to producer 
s^th&t a fellow«citizen, that which I have been wit*- 
ness to this day : for Mr. Attorney General perfectly 
well knew the innocent and laudable motive, with 
which the protection was given^ that he exhibited asr 
zn evidence of guilt: yet it was produced to insi- 
puate^ that Lord George Gordon^ knowing himself 
to be the rula* of those villains, set himself up a& 
a savbur from their fury. We called Xord Stor* 
mont to explain this matter to you, who told you 
that Lord. George Gordon came to Buckinghain 
House, and begged to see the King, saying, he 
might be of great Use in quelling the riots ; and can 
there be on earth a greater proof of conscious innon 
eence? for if he had been the wicked mover of th^n^ 
would he have gone tothe King to have confessed it^ 
by offering to recall \iv\ followers^ from; the mischief 
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he had provoked ?*-«-No I ^ Bnt since^ notwikhstandidg 
a public protest issued by himself and the Associa^ 
tion^ reviling the authors of mischief^ the Protest'^ 
ant cause wa^ still made the pretext^ he thought his 
public exertions might be usftful^ as they might tend 
to remove the prejudices which wicked men had dif- 
fused. — ^The King thought so likewise^ and there^ 
fore (as appears by Lord Stormont) , refused to see 
Lord Greorge till he had given the test of his loyalty 
by such exertions. — ^But sure I am^ our gracious So* 
vereign meant no trap for innocence^ nor ever. re- 
commended it as such to his servants. 

Lord George's language was simply this : ^* The 
^^ multitude pretend to be perpetrating these acts; 
" under tlie authority of the Protestant petition ; 
*^ I assure Your Majesty, they arc not the Protestant 
^' Association^ and I shall be glad to be ofany ser^^ 
*^ vice in suppressing them." I say, by God, that 
man is a ruffian, who shall, afler this, presume .to 
buttdupon such honest, artless conduct as an evi-- 
dence of guilt. Gentlemen, if Lord George Gor- 
don had been guilty of high treason (as is assumed 
to-day) in the face of the tvhole Parliament ^ how are 
all its members to defend themselves from the 
misprision of sufiering such a person to go at large 
and to approach his Sovereign ? — ^The man who 
conceals -the perpetration of treason^ is himself, a 
traitor ; but they are all perfectly safe, for nobody 
thought of treason till fears arising from, another 
quarter bewildered their senses. The King, there- 
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Ibre^ tnd his $erraiits» very wisely locq^ted his 
promts^ of asaiatanee^ and he flevr with honest zeal 
to fulfil it«*^l^r Philip Jennings Ckrlce tdk yoo, 
tb&t he made u&e of every expression, whit^ it was 
possible for a man in such circumstances to employ. 
He bagged theni> for God's sake^ to disperse and go 
heme i declased im hope, that the petition woold 
be granted, but that rioting was not the ymy to effect 
tt^-'-^r Philip said he fdt himself bound, without 
b^ng partieularly asked, to say every thing he coaki 
10 pfotectioii of an injured and innocent man, and 
repeated again, that there was not an art, which the 
^isoner could possibly make use of, that he did not 
Jieak)iiriy employ ; — but that it was all in vain. I be* 
gan, says be> to tremble lor myself, when Lord George 
read the resolution of the House, which was hostile 
to them, and said their petition would not be taken 
into consideration till they were quiet. But did he 
asy» Therefhre go on to bum and destroy f -^Qn the 
QOOtmry, he helped t&pen that motion, and read it to 
the multitude, a& one urhich he himself had approved. 
After this he went into the coach with Sheriff Pugb, 
kl the city ; and there it was, in the presence of 
the very ms^istrate, whom he was asststing to keep 
the peace, that he pubticfy signed the protection 
Vithich has been read in evidertee against him ; i^ 
tho<3gh Mr. Fisher, who now stands in my pre*< 
•mee, confessed in the .Privy OManeil, that be him* 
Mlf had granted similar protections to vartoos 



Vm is (he pljwi w4 «lmple truth-**aiid lor Ihit 
j^st f)};Ni4i^9C9 tff tli& M^jeety^s requ^^ da iditt 
K'mg's^ 8«rvattts; o^wfie to-day i<\to luji Covrt^ tnhem 
b^it ^Mf{>Qi^ iA peisoi) tQ ^tj tQi turn tl^t oAicdicjiiM 
iM« lh». ai9)e^ ^ high t>«(w)«)i^ wd toodk jfonte 

Crwt)enK»^ yo« )i^v^ QQw hear4 upon tb^ sck 
IcwflQ Q9tb8 9C IiomM 4i^ter€sted 11^11, a iwSMA 
liMtQPy 9I th#' coquet of l^r4 Geprge Gordoo^^ from 
^ 4iQr fcM;.hi$. l>efii^i)» ^ mi^inbiejr of th^ Protas^tesit 
Association^ to the day that he W9£r CQOWUtted a 
|il9Qf)W <iQjti» T^ip^^-^And I hav^ t^q doubilr, ifem 
thfta^jbmitlcWi With, wluoii I h^ve bom h^Murai^nt 
^l}%«miig>.^Aiyw hft^^ $tiU kept in yoitr nunit 
tbft P0n€^if^5 tP»\i9hich I QQtraated yon would a{^y 
*% ^ tha^. yoi^ h^Ye moAwned it by that staodand^ 

Tw \m9, ^Qr^Qiie^ Q»ljy to loddt baok toi iba 
iSJMft Qf ifc tqg^hpr ^-^tOf reflect obl all youihawi 
bmwd. CQ9QMQif^ him ^— to (laoe hisn in youo tjecol-* 
IsnIioOiAliWigbLejireijy p^t o( the bramactioa ;-t-aod^ 

WMJiiniiiig' H. ^h. w^^ manly Hbend m^^ to aafa 
your own honest hearts^ whether you can say> thak 
it^fr IM^. an4 mft>r(uRat)e youth i» a. wicked and 

dilHb^mte lr«»taiv ^^ deserves by your vatBal 
%ft wf&Kr4i«hi9fli§6ik wdb igpfnejotaus deadly whidi 
«i}& «twir. thft aiKiMi be0tKQui:8.<9£ h& bouse. fi^c ewn^ 
liiM «nnifti ifhfiiiii th& Crawn would have. fiieA 



Upon him is^ that he assembledl the Prdtestant Assa* 
ciation round the House of Commons^ not inerefly 
ia influence and persuade PatliaiiHent by the earnest^ 
ness of their supplications y but actually to co^oe it 
hf IiostUe rebellious force^'-^Thdt finding himself dis- 
appointed in the success of that coercion^ he after- 
wards incited bis followers to abolish the legal .indnl-^ 
gences to Papists, which the object of the petition 
was to repeal, by the burning of their houses of wor- 
ship, and the destruction of their property, which 
ended at last in a general attack on the property of all 
orders of men, religious and civil,— on the public 
treasures of the nation, — ^and on the very being of 
the government. 

To support a charge of so atrocious and unnatural 
a complexion, the laws of the most arbitrary Aa-^ 
tiions would require the most incontit>vertible ^roof. 
Kither the villain must have been taken in the 
overt act of wickedness, or, if he worked in secret 
updn Others, his guilt must have been brought out 
by the discovery of a conspiracy, or by the consist- 
ent tenour of criminality; the very worst inqui-* 
sitor that ever dealt in blood would vindicate the 
torture by plausibility at least, and by the semblance 
of truth. ' 

What evidence then will a jury of Etiglishmen 
expect, from the servants of the Crown of England, 
before they deliver up a brother accused before them 
to ignominy and death ?— What proof will their con- 
Sciences require ? — What will their plain and maiily 
understandings accept of ?— What does the immemo* 
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i-kf custom (tf their fathers^ and the written law of 
this' hnd, warrant . tb^m in demanding ?--^nothing 
«SS5 in any' case of Hood, than* the clearest and most 
unequivocal conviction of guilt. — ^But in ihU case 
the act has not even trusted to the humanity and 
justice of our general law^ but has said in plains 
rough, eipressive terms— J&rav^afc/y — that is, says 
Lord Coke, not upon conjectural circumstances or zn^ 
JerenceSy or strains of wit, but upon dirsct and 
pi«AiN psooF— ^^ For the King, Lords, and Comr 
*^ nions/* continues that great lawyer, ** did not 
'^ use the word probably y for then a common argu^ 
menfc might have served ; but proveably, which 
s^tfies the higliest force of demonstration/* — 
And what evidence. Gentlemen of the Jury, does 
the Crown ofl^ to you in compliance with these 
sound and sacred doctrines of justice ? — a few broken, 
interrupted, disjointed words, without - context or 
conDexion,«-«tittered by the speaker inagitaUon and 
-heat,-^heard by those who relate them to you, in 
the niidst of tumult and confusion,— tind even those 
words, mutilated as they are, in direct opposition 
tOj and inconsistent with repeiated and earnest de- 
clarations, ddivered at the very same time, and on 
the verysailie occasion, rekted to you by a much 
greater number of persons, and absolutely incompa* 
tible with the whcte tenour of his conduct. — ^Which 
: of us all. Gentlemen, would be safe, standing at 
the bar of God; or man, if we were not to be judged 
by tte il^lat current of our lives and conversations,, 
vol.. I. K 



htit hy detached and ilngCilihi«d espretotom^ pidted 
oat fay miiUce^ tod fecorded^ witbotit ccAiteJct or 
etrcarastanoes^ agaitist us? Yet auch is the onijr 
JBvidcDce, bh which the Crdwki aAa yoa to dtip 
your hands, fuid to stain your consdefiei^, in the 
innocent blood of the Aoble a;nd atifbitunate ydath 
Who now stands befoi^ yon:-^oh tkit Single evidenee 
of the words yoU have heard from their with^ases, 
{fot tf wli&t^ but ibtfds ^mve ymi Jaard f^ whidi 
^vfen \i they had stood uncohtrotefted by tlie proofe 
^at have swaltoVt^ed them up, or unexplained by 
T^ircomstances ivbidi destroy their fnalignity, could 
ifiot, €d the very 'tvorst, amount in law to waott 
than a breach of the att againt tumultuous fieti* 
tioning (tf such an act still exists) ; smce the itrorkt 
malice of his enemies h^as not 'been able to bring 
up txie mnjgle witness to say, tfaftt lie «ver Cheated, 
i^imntenaneed, or aj^rcfved rebdlions force i^asnrt the 
legi^ature ef his iXHititry, ft is therefore « matter 
'tif astonfi^hfneifift to me, llhat men csm Ibsep 4he na- 
tuftil colour in their dieeks, when ttey ask far lia- 
mMiiffe^ e^^ dn tile Oown's origintd oaae^ thmi^ 
tht Priisonerhad fnade no dtfence^.-^'^Batmll Unej still 
cont'mue to ask for it after what tbey faave^iotfd ? I 
will jiifst remind the Sii^cittor OeneNd^ befinre lie 
begins his reply, what Qiatter he fans Ho CQComiter. 
He has to encounter thisr^-^Tbait the -going up in 
^ body was not even originated byljord Kieargt^ bot 
by others in hh absenee.-^T^t when pfSfMud % 
<him of5cially ^ Chairmiin^ it mm idoptltf h^ iU^ 
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uhole Association, and coiiseqixeDtly was their act aa 
moch as his.-- That it was adopted not m a conclave, 
but with open doors, and the resolution published to 
«ll the world.~-That it was known of course to the 
ministers and magistrates of the country, who did 
not even signify to him, or to any body else, its iUe« 
gality or danger. — ^Tbat decency and peace were en« 
joined and commanded.**«-That the regularity of (ht» 
procession, and those badges of distinction, which 
are now cruelly turned into the charge of an hostile 
array against him, .were expressly znA publicly dt- 
xeoted for the preservation of peace ^ and the preveftr^ 
tion of tumult.-^Thsit while the House was delibera- 
ting, he repeatedly entreated them to behave with 
decency and pesioe, and to retire to their houses ; 
though he knew not that he was speaking to the ene^ 
ftiies of his cause.^^YiaX when they at last dispersed^ 
no man thoi^t or imagined that treason had been 
committed.->^That he retired to bed, where he lay 
unconscioua that ruffians were ruining him, by their 
in the night.-— That on Monday he pub- 
an advertisement, reviling the authors of the 
riots, and, as the Protestlint cause had been 
wickedly made the pretext for them, solemnly en- 
joined all vdio wished well td it to be obedient to 
the laws. (Nor has - tke Crown even attempted to 
pr9Ve^ that he had either given, or that he afterwards 
f«w, secret instruetions in dpposition to that public ad* 
nonitie9u)**'^p!That he afterwards begged an audience 
loi rebeive Ihe JCing^i eommaoids ;-^hat he ^*idted 
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;0n the Ministers ;-— that he attended his duty in 
Parliament; — and when the multitude^— arnon^^^ 
^mhtna there was not a man of the associated Protest-- 
.an/^j«— again assembled on the Tuesday , under pre- 
ienoe of the Protestant cause^ he offered his ser- 
vices^ and read a resolution of the Hous^ to them, 
.accompanied, with every expostulation, which a zeal 
for peace could possibly inspire.-f-That he afler- 
^wards, in pursuance of the King^s direction, attended 
ihe magistrates in their duty ; honestly and honour- 
ably exerting all his powers to quell the fury of the 
multitude : — a conduct which, to the dishonour of 
.the Crown, has been scandalously turned against 
him, by criminating him with protections granted 
publicly in the coach of the Sheriif of. London, 
whom he was assisting in his office of magistracy; 
although protections of a similar . nature were, to 
the knowledge of the whole Privy Council, granted 
by Mr. Fis.her himself, who now stands in ihy pre- 
sence unaccused and unreproved, but who, if the 
Crown that summoned him diirst have: catted hm, 
•would have dispersed to their confusion the slightest 
imputation of guilt. . 

. What then has produced this trial, for high 
^treason ; or given it, when produced, the s^ousness 
and solemnity it wears ?—«>What, but. the. inversion 
of all justice, by Judging from consequences^ instead 
of from caiises w[id designs f^^iffhut but the artful 
maimer, in which the Crown has endeavoured tb 
bleod the pi^titionibg in a. body^ «ik1 the ceal 
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Mpfaich an animated dmposition conducted it^ with the 

melancholy crimes that followed P-^crimes^ which the 

fihamefiil indoleiace of oar mi^rstrates^-^which the 

total extinction of aH police and government, suf^ 

fered to be committed in broad day, ■ and in the da'^^ 

liriam of drunkenness, by an unarmed banditti^ 

without a head, — ^without plan or: object j^-^-atid with* 

out a^i^&^e from the instant gripe of justice :'-«^ 

banditti, with whom the associated FrotOBtahU, and 

their President, had no manner of connexion, and 

whose ^ cause they overtqrned, dishonoured^ and. 

ruined. 

How unchristian then is it to attempt, without 
evidence, to infect the imaginations of men who 
are sworn dispassionately and disinterestedly to try 
the trivial dienoe, of assembling a muhttude with a 
petition to repeal a kw (which has happened so often 
in all our memories), by blending it with the fatal 
catastrophe, on which.^ every man's mind may b^ 
supposed to retain some degree of irritation ? — OJiel 
O Jki Is the intdlectual seat of justice lo b^ thua 
impiously shaken ?-r^Are your benevdent propensti^ 
ties to be thus disa{^inted and abused ? — ^Do they 
wish youy while you are listdniug to the evidence, to 
connect it with unforeseen consequences, in spite 

e asbn and truth ?/^Is it their object to hang the 
millstone of prejudioa around his innocent neck to 
aink him ?^If there be such men« may Heaven for- 
^vft thJem ^r the attempt, and inspire you with for^ 
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titude and wisdom^ to dischai^ your duty with csUd^ 
steady, and refiMting minds. 

Gentlemen^ I have no manner of doubt that you 
wiU.-*"I am sure you cannot but see^ notwithstisind* 
iogp my great inability^ increased by a pertarbatioii 
of mind (arising, thapk God ! from no dishonest 
OBCiae)^ that there has be^i not only no evidence oq 
the part of the Crown^ to fix the guilt of the late 
torn motions upon the Prisoner^ but that^ on the 
contrary 9 we have been able to resist the prababUi^, 
I might almost say the pombilitjf-^-^f the chaig^^ 
not only by living witnesses, whom we only ceased 
to cally because the trial would never have ended, 
but by the evidence of all the blood that has paid 
the forfeit of that guilt already ; an evidence that I 
will take upon me to say is the strongest, and most 
unanswerable, whidi the combination of natamd 
events ever brought tc^ther since the beginning of 
Ij^e world for the ^ deliverance of the oppressed, 
^nce in the late numerous trials for acts of vioteQce 
and /lepredation, though conducted by the ^ahlect 
servants of the Crown, with a laudable eye to the 
investigation of the subject whidi now engages us, 
.IK) one fact appeared, which showed any p]an,^-««ny 
object, — any leader.*— Since out of forty-four thou* 
sand persons, who signed the petitioa of the Pro- 
testants, not one was to be found among those y^ 
were. convicted, tried, or even apprehended del aus- 
picion; — and since but of aU the fekms, who wert 
let loose from prisons^ and who assisted in the de- 



alrqcti^n of oqr pFOpertVi 99^ a singly ^frretcb waf 
tQ b^ fomid, wb© C9pl4 eyep atiteqiiA to sav)^ hif 
Owi life by th^ {d|tiwl)lf prpipiu^ flf gjiying wi4?i?9(^ 
tOfday* 

What O0» W«tura ijuch 9 prRpf g9 thif?-t» 
S^rdly a good insn mif Hti witfawt roper$tHiiW, 
believe^ that such an union of event$ Wfs SQpi^ 
thing more than natural^ and that the Divine Pro- 
vidence was watchful for the protection of innocence 
and truth. 

I may now therefore relieve you from the pain of 
hearing me any longer^ and be myself relieved from 
speaking on a subject which agitates and distresses 
me. Since Lord George Gordon stands clear of 
every hostile act or purpose against the Legislature 
of his country, or the properties of his fellow-sub- 
jects — since the whole tenour of his conduct repels 
the belief of the traitorous intention charged by the 
indictment-— my task is finished. I shall make no 
address to your passions — ^I will not remind you of 
the long and rigorous imprisonment he has suffered; 
-«-I will not speak to you of his great youth, of his 
illustrious birth, and of his uniformly animated and 
generous seal in Parliament for the constitution of 
his country. Such topics might be useful in the 
balance of a doubtful case ; yet even then I should 
have trusted to the honest hearts of Englishmen to 
have felt them without excitation. At present, the 
plain and rigid rules of justice and truth are sufficient 
tp entitle me to your verdict; and may God A^« 

J£4 
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tnightyi who is the sacred Author of both, fill your 
tninds' with the deepest impressions of thenrii and 
with virtue to follow those impressions ! You wiH 
then restore my innocent Qient to liberty, and mc 
to that peace of mind, which, since the protection 
of that innocence in any part depended upon me, I 
Jiavie^ever known. 
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Speech of ti^e HamurabJe Thomas Erskine, 
at Shrewsbury, August the sixth, A. D. 
1 784, for the Rev. William Davies Ship- 
let, Dean of St. Asaph, on his Trial for 
pvhlislm^ a LibeL 



THE SUBJECT. 



J[N the year J 783, soon after the conclusion of ibe 
calamitous war in America, the public attention was 
very warmly and generally turned throughout this 
country towards the necessity of a reform in the re^ 
presentation of the pe^le in the House of Commons. 
Several societies were formed in different parts of 
England and Wales for the promotion of it ; and the 
Duke of Richmond^ and Mr. Pitt, the then Minister^ 
took the lead in bringing the subject before Parlia^ 
ment. 

To render this great national object intelligible io 
the ordinary ranks of the people, Sir William Jones^ 
then an eminent barrister in London, and afterwards 
one of the Judges of the Supreme Court of Judical 
ture at Bengal, composed a Dialogue between a Scholar 
and a Farmer ^ as a vehicle for explaining to common 
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capacities the great principles of society and govern" 
menty and for showing the defects in the representa- 
tion of the people in the British Parliament. Sir 
William Jones having married a siMer of the Dean 
ff Si. Asaphy he b^casw aifquaintfi4 mtk, qnd inte^ 
rested in this Dialogue, and recommended it strpngfy 
to a committee of gentlemen of Flintshire ^ who were 
at that time associated for the object of reform, where 
it was ready and made tJie subject of 9 vote of ap- 
probation. The Court party on the other hand having 
made a violent attach upon this committee for the 
countenance thus given to the Dialogue, the Demn of 
St. Asaphy considering ((19 he hifoself expressed it) 
that the best means of justifying the composition, and 
those who were attacked for their approbtffion of k^ 
was to render it public, that the world might decide 
the controversy, sent It to be printed^ pre/kring to it 
the following advertisement :■ 

^^ A short defence hath beeii thought oeceKftrjr 
^ s^nst a violent an<l groundless attadc: upon the 
^^ Flintshire jCoromittee^ fer having testified ^leir 
^^ approbation of the following Dialogue^ whi^h faath 
^* been publidy branded with the oiost injurious epi- 
^^ thets ; and it is conceived that the sure way to 
^ vindioffte this little tract from so unjust a character, 
^' will be as puUidy tp prodace it. The friends of 
^' the Revdotion wit! kislantly see, that it eontatns 
no principle which has not the rapport of the 
highest authority as ifvdl as tkt deare$t reason. 
If the doctrines whidi it irtightly touches m a 
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^^ manner imittd to the naU>r« of tbq CMogiw^ h« 
•^ ^ tedittous^ treM^mable^ apd 4^Wical/ lUjrd 
^^ Soraero WW a^ inoeodiary^ I^ocke a . traitor, and 
^^ the Gooventikm Parliafli^pt 4 p9nda9mov)i^ro ; but 
'^ if those m^ies are tbe glpry an^ boa^t of £)qgiaQd> 
^^ and if thai Convefttioti «i;cuv^ oar liberty Md bap-^ 
*^ piileaSy then the doctrines in <|ae3tioii5 9ir«i^ot only 
^^ just and rationaU but ponstituticxoal and salutary i 
^^ and the reproachful q>iUK^ts belong whpUy to th« 
^^ ayi^in of those who so grossly i^iiiappli^d theai«** 

Tif Diul&gue being p^MsM, the iatc Mr^ Fif:^ 
mmtrioe, brother to the Jir^t Marquis of Lepu^ 
imm^ preformed a bill of mdictmetu iigawtt tJm 
Dean for ^ HM, at tbe gre^t ^mom.for Denpigh^ 
^UtTy whfireik£ttmfe$tOQdioihs tri^^t JfPrexhamaf^ 
tixBs in the mmmer ^ 1793^ but wusput ^bya^ 
applkatiott to ttie Court yj^uftded vp^fn tie i^rct^^tion 
tfpaper$ to prejudice the trials jit the spring Q^sijLe9 
far J Vr e xkam m XJ^^ the omse^^in 4toQd/str trials 
aaaJTAe J^efendmt uiiendeibjf fdi Qnmsei ji iecQiti 
tkmey when it was retnov^ by tk^. Prosecutor into t/^ 
Cmrt of i£jffig>V Beneh^ anfi eume en at last to be 
tried tit £hrei»slmty^ w being in the Hfext Q^cent 
English ctantgm 

The indictmemm forth, ^' That WiWxm Davies 
** Sap/ey^ late of U<m^oh Park, in tfie parish if 
'^ llenikmm ike coun^ «/* X>enbigl^ clerk, being if 
^^ person of a wicked and turbulent di^oeition, un4^ 
^ maHdouiiy ^dtisi^pmg <md intending to ex.^ite find 
'' i^#Me» umong$t the sujbjects qf this realm^ disconr 
'' tents, jealousies, and suspicions of our '. Lord the 
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*^ Kmg^ and his government, and dkqffecHon and 
'^ disloyalty to the person and government of our Lord 
*^ the now King ; and to raise very dangerous seds-^ 
^^ turns and tumtdts within this hingdom ; and to draw 
*^ the government of this kingdom hUo great scandal", 
infamy, and disgrace ; and to incite the subjects of 
our Lord the King to attempt, byfbrce and vio^ 
*^ lence, and with arms, * to make alterations in the 
government, state, and constitution of this kingdom, 
on the first day of April, in the tweniy^third year 
of the reign of our Sovereign Lord George the 
*^ Third, now King of Great Britain, andsoforthi 
*^ at Wrevham, in the county of Denbigh aforesaid^ 
wickedly and seditiousfy published, and caused and 
procured to be published, a certain false, wicked, 
^^ malicious, seditious, and scandalous libel of and 
^' concerning our said Lord the King, and the go^ 
^^ vemment of this realm, in thefbrm of a Dialogue 
between a supposed gentleman and a supposed far^ 
mer, wherein the part of the supposed gentleman^ 
^^ in the supposed Dialogue, is denoted by the letter 
^^ G, and the part of the supposed farmer, in suck 
supposed Dialogue, is denoted by the letter F, 6ft* 
titled, ' The Principles of Government, in a Dia* 
^* logue between a Gentleman and a Farmer.^ In 
^^ which said, libel are contained the false, wicked; 
*^ maliiious, seditious, and scandalous matters foU 
** lowing,** (to wit.) 

The indictment then set forth verbatim the following 
Di<tlogue, without any averments or vmueados^ ex-i 
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:cept those above mentioned, vits that hy *^ d** 
.throughout the Dialogue was meant Gentleman^ and 
by ** Fr Farmer— By " The King'' (when it oo- 
carred)^ '' Tas Kixg of Grsat Britain ;'' and by 
•• Pabliament'* (when it occurred)^. Tus PASifiA- 
MBKT OF THIS KiHGDOM. The Dialogue thertfore 
as it follows is in fact the, whole indictment, only with- 
out the constant repetition that F. means Farmer, K. 
Kingy and P. Parliament. 

The Principles of Government^ in a Dialogue 
between a Gentleman and a Farmer. 

* 

' F. Why should humble men, like me, sign or set 
marks to petitions of this nature f It is better for us 
farmers to mind our . husbandry, and leave what 
we cannot comprehend to the King and Parliament* 

G. You can comprehend more than you imagine ; 
end, as a free member of a free state, have 4dgher 
things to mind than you may conceive. 

F. -JT by free you mean out of prison, I hope to 
continue so, as \long as I can pay my rent to the 
squire's bailiff' \ bett, what is meant by a free state f 

G. Tell me first what is meant by a club in the viL 
lage, of which I know you to be a member f 

F. It is an assembly of men, who meet after work 
every Saturday to be merry and happy for a few hours 
in the week. 

G. Have you no other object but mirth f 

F. Tes ; we have a bow, into which we contribute 
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eqtiatty Ji'om (mr mmthly or weekly savings, and vui 
of wkith nmy fAembers of the cbtb are io be rdieved in 
ii^nes^ or poverty ifor the parish officers are so cruel 
and tnsotent^ that it tvere better to starve than appbf 
to thefnjy relief. 

G* Did they or the squinfy or the parson, or all io^ 
jgtiher, ton^pelyou to form this society f 

JP*. Oh /nO;tve QOaJd not be compelled ; wefj^mtd 
it by our choice. 

G. You did right — But have you not some head or 
president of your club ? 

F. The master for each night is chosen by all the 
company present the week before. 

0» Doifs hs make laws to bind you in case of ilt^ 
temper or misbehaviour f 

F. No make laws / £k bind us f No; we have all 
agreed to a set of equal rules, which are signed bg 
every mew comer , and were written in a strange, hand 
by young Spetmem, the lawyefs derk, whose tsncle isu 
Member. 

G. ff^iat should you do, if any member were to 
insist on becoming perpetual mastery and on tcdtering 
your rules at his arbitrary will and pleasure ? 

F. We should expel bim. 

G. What, if he were to bring a eerjeaid^s guards 
when tke^miiiiia are quartered in yeur neighbvurliood, 
and insist upon your obeying him f 

F. We would resist if we could ; if not, the soci^ 
would be broken vp. 
' G. Suppose that, with his Serjeants guard, he were 
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to /^ je ike money &ut tf the bQt, or out of yout 
pockets. 

F. fFouId not tk&t be a robbery t 

G. I tiiH seeking information from you. tiow 
should ytAi att upon such an occasitm ? 

F. We skduld submit petkdps, at that time ; but 
shmld afterwards try to tipprehend tfie robbers). 

G. What if you tould not apprehend them ? 

F. We might hill them, I should think ; and if the 
King tvouid not pardon us, God would. 

G. How could you either apprehend them^ or, if 
they resisted, kill tkeki^ ^thoUt a sufficient force in 
your own hands f 

F. Oh! we are ttU good players at singlestick^ and 
each of us has a stout cudgel or quarter-stc^ in the 
eofnet of his room. 

G. Suppose that a few tfihe dub v^ere to domineer 

« 

Dt^r the rest, and insist upon making laws for them ? 

F. We must take the same course ; ejtcept it wovHd 
be edtier tb restrain one mah than a number ; but we 
si&utd be the majority with justice on our side. 

G. A word or two on another head. Some rfyou, 
I presume, ame no great accountants f 

F. Few of us understand accounts ; but we, trust 
vld Idtly, the schoolmaster, whom we believe to be 
an honest man ; and he keeps the key of our box. 

G. If your money 'should, in time, amount to a 
large sum,, it might not, perfinps, be safe to keep U at 
his fitotlae, or ih any private house. 

JP. Wkbri else should we keep it ? 

G. You might choose to put it into the funds, or to 
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kful it the squire, whv ha$ lost so much latekf ai Jftsuf^ 
market, taking his bond on some of kisjields^ as your 
security for payment, with interest » 

F. We musty in that case, coitfide in young Spel^ 
man, who will soon set up for himself, and, if a 
lawyer can be honest, will be an hfinest lawyer. 

G. What power do you give to Lilly, or should you 
give to Spelman, in the case supposed ? 

F. No power ; we should give them both a due al^ 
lowancefor their trouble, and should expect a faithful 
account ff all they had done for us. 

G. Honest men may change their nature. What if 
both or either of them were to deceive you ? 

F. We should remove them, put our trust in better 
men, and try to repair our loss. 

G. Did it never occur to you, that every state or 
nation was only a great club f 

F. Nothing ever occurred to me on the subject ; for 
I never thought about it. 

. G. Though you never thought before on the sub- 
ject, yet you may be able to tell me why you suppose 
men to have assembled, and to have formed nations, 
communities, or states, which all mean the same 
thing ? 

'. F. /». order, I .should imagine, to be as happy as 
they, can while they live. 

G. By happy, do you mean merry only ? 

F. To, be as merry as they can without hurting 
themselves or their neighbours, but chiefly to secure 
themselves from danger, and to relieve their wants. 
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O. D0 yeu belieo9 that any King arBrnptttri' tmi^ 
pelied them io mtodat^ f 

F. Bow €(mld ent mm oompei a multitude > a Xhg 
or an Bntpetvr^ I pretume^ is not htn mtk a kttn^ 
dred hands^ 

G. fi^en aprmee Qflhit bhodshafl^ in any e^untry, 
he so distinguished hy nature^ I shall then^ and theti 
only J eoneeive him to he a greater man than yea t 
but might, net an arrn^, teiih a King er General at 
their head, have compelled them to assemble f 

jP. Yes ; but the army mast have been farmed by. 
sheir et&n choice ; aiie man of a fem can never govern 
many without their c&n&ent. 

G. Suppose^ however, that a multitude of men^ 
assembled in a town or city, were to choose a King or 
Gwermr ; might they not give him high power and 
Muthoriiy ^• 

' F* To i^ sure ^but they would never be so mad, I 
hfipe, as to give him a power of making their laws. 

G. Who else should mahe them f 

jR The whole nation or people. 

O^ Wtat if they disagreed f 
I F. Tk^ opinion of the greater number, as in our 
village ehths, must be taken, and prevail. 

G. What eoutd be done. If the society w^ro so targst 
that all could not meet at the same place f 

F.A greater number must chpose a less* 

6. Who should be Hie choosers? 

F. All who are not upon^thg ppifisk inour ebJk }f 

VOL. I. I, 
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0; man asis rplief of tfie overseer^ he ceases to be one 
of usj because lie must depend upen the overseer. 
^ ^. pould not a few men, one in seven, for inst(ft%ce, 
; choose the assembly of law-mak^s as well fts a larger 
number ? , 

F* As conveniently, perhaps ; but I would not suf- 
fer q,nsf man to choose another who wcls to make Ums^ 
by which my ilioney or my life might be taken from^ me. 
: G. Have you a freehold in any couniy of forty 
shillings a year f 

. F. I have nothing in the world but my tattle, imple^ 
flients of husbandry , c^d household goods, together with 
my farm, for which 1 pay a fixed rent to the squire^ 
. G. Have you a vote in any city or borough f . 

F^ J have no vale at all; but am able, by my ho-- 
ifest labour, to support iHy wife (ind four i;hildren, 
and, whilst I act honestly, I may defy the laws. 
\ G. Can you be ignorant, that the Parliament , to, 

which members are sent by this county, and by Me 
' next market-toum, have power to make new laws^ "by 
which you and your, family may beMripped (f your 
goodi, thrown into prison, and even deprived of life f 
* F^ ^ dreeu^ul power ! Having business of my own, 
I never made inquiries coneenfiing the business if Par^ 
liamenti iutjmagif^ the laws had been fia^d for 
many hundred years ^ *..•.. 

G. The qommon laws towtuchyou r^fer, are equal, 
just, and humane ; b^ the Kifig arid Parliarnent may 
p^er d^07i^ when, tfiey, please. 
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P.' The King ought therefore to be A good man, ofOl 
the Parliament to consist of meti equally good. 

G. The King alone can do no harm ; but who iniust 
judge the goodness of Parliament men f "^ 

F. jdll those whose property ^ freedom^ and livesi 
may be affected by their laws. ^ - 

G. Yet SVC men in seven who inhabit this kingdom^ 
have, like you, no votes ; and the petition which /.de« 
eired you to sign, has nothing for its object but the re* 
storation of you all, to the right of choosing those law^ 
inakers, by whom your money or your lives may be 
taken from you : attend while I read it distinctly. 

F. Give me your pen. I never wrote my name, iti 
as it may be written, with greater eagemessm 

G. 1 applaud you, and trust that your example will 
be followed by millions. Another word before we part 4 
Recollect your opinion about your club in the village, 
and tell me what ought to be the consequence, if the 
King alone were to insist on making laws, or on aU 
tering them at his will and pleasure. 

F. He too must be expelled. 

G.' Oh! but thinkof his standing army, andqfthf 
militia^ which now are his in substance, though ours 
in form. 

F. If he were to employ that force against the na^ 
tion, they would, and ought to resist him, or the state 
would cease to be a state. 

G. fFhat if the great accountants, and great laim^ 
yers, the Lillys and Spelmans of the nation, wete to 

L 2 



fttef ^ «&#»> iruiH 0nd mffll^ %«r^, in4twd ofMth^ 

make trial qf 0ikmi I (m$ fWpe j4wAa( impii^lly b^ 

G. But what if a few gtfsit Isords or Vf^ulthy mm 
INrnr Wkfi^ tJ^King him^ia mki^Qtim, jfet esiiert 
Ui fot0M, Imiiik ki^ tr^(uure^ and misuif^ Aii tu^met 
s^ eii t^ d^nimefr (nm tb^ tmplfit w4 mmn^ th 
jParlitimmi? 

J^. IFe miHjight fqr thfi King cmd wrs^lve$. 

Gf Yw talk.qfj^bting ofiif yi^ mr^ ^p^king of 
imfit natiii mgQg^tmmi ^t a tufoie } ^^t j/wr qHartfir- 
staffs uhhM 4n>mi JfW litik ifg^nsf kdkifgmts. 

' F. We might ^wHy pro^yk wr^^tm mth b^er 
ornw. 

O. N^isae^ljf. Whn ^ P^mmi qf r$9«taHK 
0am^ yiw would h depmed <if oH a^^ \ wd tkm 
mko shmldfitsmishifOM m(h tbetm, or wh^^!fQH^(a tak^ 
them up, would b^ o/sdM traitaH^ wtpr^b^biy piikt ifl 
death. 

keep Oifck of una sttwg^ JmloQk ink ibe owm^r ^ his 

bedroom. 

' 6. Ti^ vmdd he legal its weUa^ mliwat^ ^re 

jftoi^ mif henfiet^ ftiewi, promided with a. tsmsk^f 

F. I ivill contribute no more to^ hh^ ^hb^ wd^ puf^ 
ehaee^ a JfrdacA with m^ mviugi^ 

Q.Jtu «(tf necessaru. JbM^ M0O, anJiwiH m/th 
you a present of one, wiiKcomplete accoutrements i 
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.j^. tnccept it thmifullyj ahd iviti cdfWh'lit tuith 
you at your kisure on blhef subjects of IkU kifid. 

0. Jtn the intan time, spend an kouf tutry 'rhbfii* 
ing in the next fortnight, in ledfnirh£ td pHnii &fid 
load expeditiously , and to Jire and charge with bdyofiA 
firmly and regularly. J say edery fnorning, teccmse, 
if yotA exercise too late in th^ evefiing, you mcty jdH 
into some of the legal shares, which hdv^ deed spread 
for you by those gentlemen, who would father siscuri 
game for their tdble, than liheriy for their nation. 

P. Sdme of my neighbours, who hiive served th the 
inilitia, will readily teach me ; dnd pefhdps the wkoh 
village may he persuttded to, procure arms, and ledrA 
their exercise. - ' " 

G. It cannot be expected that the villagers should 
purchase arms ; but they might easily be supplied, if 
the gentry of the nation would spare a little from their 
vices and luxury. 

F. May they turn to some sense of honour and 
virtue ! 

G. Farewell, at present, and remember. That a 
free state is only a more numerous and more* powerful 

club ; and that he only is a free man, who is member 
of such a state. ' 

F. Good morning. Sir : you have made me wiser 

and better than I was yesterday ; and yet methinks, I 

had some knowledge in my own mind of this great sub* 

ject, and have been a politician all my life withovi 

perceiving it. 
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TTiU Dialogue (as above set forth veriaiifn J^em, the 
indictment), with the intentions, as alleged in the m« 
iTOductory part, constituted the charge, qnd the pub- 
lication of it by the DearCs direction constituted the 
^roof. 

On the Dean* s part, the abovementioned advertise^ 
^ent prefixed to it, was giv^ in evidence to show with 
fvhat intention he published it ; and his conduct in ge^ 
neral relating to it was proved^ Witnesses were also 
called io his general charcu;ter as a good subjects 

Mrn Bearcroft, as Counsel for the Crown, having 
fsddressed the Jury in a very able andjudicious speech, 
qnd the evidence being closed for the Crown, Mr. 
Mrskine spoke as follows for the Dean of St. ^saph. 
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Gentlembn of the Jdry, . ' 

My learned and respectable friend faarK' 
kig informed the Court that he means to call no 
ether witnesses to suppoft the prosecution/ you are' 
now in possession of the whole of the evidence^ on 
which the Prosecutor has ventured to charge xaf 
reverend Qient, the Dean df Saint Asaph^ with 
c sedttioas purpose to eicite disloyalty and disaf-^^ 
fection to the person of his King^ and an armed 
rebdhon against the state and constitution of hiir 
country ; which evidence is nothing more than hi§ 
direction to another to publish this Dialogue, ic6n^' 
taining lo itself nothing seditious, with an advertise* 
meat prefixed to it; containing a solemn proteft 
^alinst ail sedition. \ ' 

Tbeoplydifficttky* therefore, which I feel in rcf^ 
Slating so false and malevolent an accusation, is X6 
be able to. repress the feeling etcited by it^ 
fi>ny. and! injustice J, within those bounds. Vvhich may 

1,4 
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leave my faculties their natural and unclouded ope- 
ration ; for I solemnly declare to you, that if he 
had been indicted as a libeller of our holy religion^ 
only for publishinf thaf the world .was made by its 
Almighty Author, my astonishment could not have 
been greater than it is at this moment, to see the 
little book, which I hold in my hand, presented by 
a Grand Jury of £ngl!sh 6ub)eets, a« a libel upon 
the government of England. — Every sentiment con- 
tained in it (if the interpretations, of words are to be 
settled, not according to fancy, but by the common 
rules of language) is to be found in the brightest 
p^g^fs ql* J^glisb litemtur?} and in the most sacred 

vglqn»$ of JSngl^h laws ; tf any one sentence from 
^ lp^4naing ta the ^nd of it be ledi^oua or Kbel^ 
V^^s^ K\\e 3iU gji Rights (to uif the langtMg^ of the 
i|4verti^«(pent pt^fiMA |o it) w^a a aedicious libel;-^ 
<^||i^ ^eyipl^^tion w«» a wic|;«d ^beUioo {«-^tbe eiiatif^ 
gpif^jiR^wt 19 a traitoPOM eon^racy agatnat ths 
^^itary nmjii^rQby <)f EiigUtvJ ;-»^nd ourgnacioua 
SpK^'gnj vfhfm ti\]», I . nm persuaded^ a\» are ali 
9( W Fr4ppWr^d to d^fetid with €»ur blood,v is an 
uw'l^^t' pf t;ha pco wn of tbi|so ki^gdoma. < 
. TiMt ^U th^^e .absurd^ prepoalerous, and treoj 
•M¥lb}^ motdnsionf^i follow ^QCQosarily and Una- 
voidably from a conclusion upon tUs ei;iofenor,-«<**4hafc 
ik^ P^ft^i^ i^ 41 !tbel^«^fi[»i]o)ii^io9 tbfi iaampie of my 
kar$ed frieDd> who haia pledged Aii personal Teim« 
0ity m suf)p9rt of bift sefitimmta^ I assert, upon 
n^ hpn0ur^ tQ he my unaltenpdji and ] believe I 



» 
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may sdy, iinakcral^le opinion, .formed up(A» fim^ 
most itiatore cbliberatiofi ; and* I choose to fifaitt 
ttiat opitifon in the very front of my a^ress to you, 
thai .yoii may not, in the coorse of it^ mistakes the 
energies of tr^thund freedom for the 2m\ of profts^ 
stiffial duty, 

• This declaration of my own sentiments, even' if 
my friend bad ivot iset me the ekample by giving you 
hi6« I should have considered to be my duty in 
tiija cause ; for although in ordinary cases, trhere the* 
private right of tho party accused is ahni in di^co^^ 
s(on, and no general consequences catv follow fromr * 
the decision, the advocate and the ptivaCe man' 
ouglit in sound discretion to be kept asunder ; yet 
there are occa&pcHis, when sqch separation would be 
treachety and meanness^'^^Iii a case whei^ the dearest 
rights of society are involved in the resistance of ft 
prosecution, ^**-where the party aecuSed is (as in this 
instance) but a mem name,--H^rhere the whde com^ 
monity is wounded through his sidesr-*-and where 
the conviction of ihe private individual is the sub- 
version or surrender of public privileges, the advo- 
cate has a more extensive charge:— the duty of the 
patriot citizen then mixes itself with his oWigatJOf^ 
to bisaient, and be disgraces hims^elf, dishonours 
bis profession, amd betrays his country, if he does' 
not step forth in his personal character, and vindi- 
cate the rights of all his fellow-citizens, which are 
attacked through the medium of the man he is 'de- 
fending, GeotlemeQ, I do not mean to shrink from 
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tkrit reiponsiftnKty upon dfiis occaaion ; I desire ta be: 
optwMerod the feilow^criminal of the Defeodanty Vhf, 
yoar verdict be should be found one,^ by poUishmg* 
in advised speaking (which is substantiaUy equal 4ii * 
gnitt to the piiblicatioD titat be is. aotosed of befofe . 
you), my hearty approbation of every sentiment con* 
tdkrutd in this Kttle hock ; promising, bere^ in the 
lace of the worlds to pnhUah tbon upte every: 
suitable occasion, aonongst tliat part of .the ooninia- 
ntty within the reach of my precept, influence, and* 
example. If . there be any more proseoutCMrs of thia; 
denomination abroad among us, they know how to 
take advantage of these declarations *. 

Gentlemen, when I reflect upon the danger which , 
has often attended the liberty of the press in former 
times^ from the arbitrary proceedings of abject, un-i^ 
principled, and dependent Judges, raised to their 
situations without abilities or worth, in yroportioo 
to their servility to power, I cannot help coqgratu* 
lating the public that ypu are to try this indictment 
with the assistance of the learned Judge before you ; 
-^much too instructed in the laws of this land to^ 
mislead you by mistake, and too conscientious to 
iBisinstruct you by design. 

The days indeed I hope are now past, when 
Judges and Jurymen upon state trials, were con- 
stantly pulling in different directions ; the Court en-* 

* It will be seen hereafler, that when the Dialogue was broogbt 
before the Courts by Mr. Erskine's motion to arrest the judgment^ ' 
the Court was obliged to declare that it contained n« illegal matter- 
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^eavuuriag to aimlhihte altogether tbt; province cf 
the Jury, and the Jury in return liatening' with dts^ 
gu&t^ jealoufiy, and alieniition, to the directions cS 
tte Court.— Now they may be expected to be tried 
with ^at harn^ony which is the beauty. of our Iqgal 

constitution s-r^hfi J^^ry pt^eserving their independ* 
ence in judging of the • intention, which is the es- 
sence of every crime : but I^jteqing to the opinion of 
tbe Jodge- qpon the evidence, and upon tiie law^ 
with that respect, a^id attention^ whidb dignity, leaxiB^ 
ingf and hcmest intention in a magistrate mi^itmd 
ought always to carry along with them. 

Havir^ received my earliest information iia tBf 
profession froin the learned Judge himself^, aiMi 
having daily occasion to observe his able administrs* 
tion of justice, you may believe that I anticipate no* 
thing from the Bench unfavourable to innoomoa^; 
and I have experienced . .his regard in too many m^ 
stances, not tp be sure of every indulgence 4hat it 
perfiona] tO; n^self^ 
. These considerations enable me witb morefree«. 

■ 

dom to make my address to you upon the merits of 
this pros^utipn, in thois^ne pf whjich your own ge* 
neral rights, as members of a frw state, are not less 
involved, than the private rights of the individual I 
am defending^ 

Gentlen^ij my reverend friend stands b^ore yoa 

* Mr. Erskine was /or some dme one of the Judge's papUs m 
# special plead^^ before he was raised to the fiepcb. 
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itvtder drcumslances new dnd extraordinary, ahil 1 
might mkl, harsh and trud ; he is net to be tried iil 
Ihe forum urh&re he Ike^, according to the wise and 
jost |)rdvisk)ns of our ancient laws ;*— he is not to be 
tried by the vieinage, whiy, from their knowledge 
of genera! diafacter and conduct, were held by our 

• • • • • 

wise aHd humane ancestors to be the fitesi, or ra- 
ther the otily judges in criminal cases i-*-he has beert 
deprived of that privilege by the artfa of the Prose-' 
ct^r; atid is called before you^ who live in ttnotker 
j^rt of *he ooimtry, and who, except by vague 9ir 
putalion, are Utter strangers to him. ' 

/But the prosecution itself, abandoned by the pub- 
fe, and left, as you cannot but kndw it fe, in thd 
hdnds of an individual, is a circumstance ndl less 
eiffadrdinary and anj^'^*-^*^*^^^* »* it palpably 
flutes the truth of the accusation.— For, if this? 
RtHe book be a libel at aH, it is a Hbel tipdn the stttte 
ahd c&n^eittition of the nation, and no/' upon any per-- 
son under the protection of its laws t ft i^llacks thei 
cRaradter df no m^n in this or any other cobtitry ; and 
!!hereft>re tifo man is indivtdual/y or p&rsdnatffy injureir 
oi^'oflfettderf by it. If it oort^aJn matter dartgdrotie^ 
w ofPensfvtf, tke ^stette ahne t&n ht etidiinger^ or of- 

And are we then reduced to that miserati^Ie Condf* 
fionin tlhffi country, that, If discontent and sedltfcn 
be publicly exciting amongst the people, the charge 
6f suppressing It devblves upon Mr. Jones } My 
learned friend, if he would have yb\x belieVe that 
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driveo to acknowledge^ that Goveroweott hat 

grossly neglected its trust ; (or if, a& be days^ i^ Haa 

i^ evideat teqd^oQy in critical tiinea to stir up 

iJaroiing qommotiony, und to procuro a reforoi in 

thQ repf^^ntatsoa of the people; by violence wd 

force of arm« ;— and jf, as he likewise saysj a pubUc 

prosecution i^ a proceeding calculated to pi^vent 

Ibese probable oonsequences ; what ^xcuae is be pre«. 

pared ta make for the Government^ whidi, wben^ 

aeeordiog to tjke evkienoe of his Awa witness .an api^ 

plication was made to it for that express purpose, po« 

«ittvdy, 4iad on debberatioo> refused to proaeci]^?***^ 

What witt he say for one learned gentlemait '^^ f4io 

dead is lamented, atid for anotherf^ who living i$ 

honoured by the wlmle profession; both of whom^ 

on thfi sfipearance of this Dialogue, were diaf|^ 

with Iha dttty of prosecuting all offenders against tha 

stat^t yet who not only read it day after day in 

pamplilets and newspapers, without stirring against 

the publidiers, but who, on receiving it froQi Che 

X4orda of the Treasury by official r^srence, opposed 

a prosecution at the national expense ?^^What oqU he 

say of the sncoessora of those gentlemen, who hoid 

their, offices at this hour, and who haire ratified th« 

opinions of their predecessors by their own conduct ?— - 

And what^ histly , will he say ki ^indicatioR of Majesty 



^ ♦ Mr. Wallace, then Attorney General. 

t Mr. Lee, late Attomeyj^ thep Solicitor GeneraL 
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itself, to my knowledge not unacquainted with the 
subject, yet from whence no orders issued to the in« 
fertor servants of the state? 

So that^ after Mr. Fitzmaurice, representing thif 
Dialogue as big with ruin to the public^ has been 
laughed at by the King^s Ministers at the Treasury;— 
by the King himself, of whom he liad an audience ; — 
and by those appointed by his wisdom to conduet 
all prosecutions ; you are called upon to believe that 
it IS a . libel dangerous and destructive ; — and that 
while the state^ nefiected by those who are charged 
with its preservation, is totterin]^ to its centre, the 
feeing constitution of this ancient nation is happify 
supported . by Mr. Jones, who, like another Atlas, 
bears it upon his shoulders *• * 

, Mr. Jones then, who sits before yoti, is the only 
man in England who accuses the Defendant'. He 
done takes upon himsdf the important ofiice of die- 
tfttiog to Hb Majesty,— -of reprobating the proceed- 
ings of his Ministers,— ^and of superseding his. At- 
torney and Solicitor General ; — ^add shall I instift 
your understandings by supposing that this aocusa* 
lion proceeds from pure patriotism and public spirit 
in him, or mare proper Ijf in that other gentleman ^ 
whose deputy upon this occasion he is well known to bet 

* Mr. Jones, the present Mnsbal of the King's .Bencb^ be*, 
came entangled in the prosecution as the attorney of Mr. Fitz* 
manrice, brother to the first Marquis of Lansdowne-^he is es- 
teemed a very worthy man» and has since lived in Jhablts of inti- 
oucy imd re§nd with Lord Erskloe. 
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Whetber sadi a euppoBition would- not indeed be 
an insult^ hiscoiidQct as a public prosecutor will best 
iUustrate. 

*He originaUy put the rndicttnent in a regohr 
coarse of trial in the very neighbourhood, where ita. 
operations must have heitn most felt, and where, if 
criminal m its objects, the criminality must have 
been the most obvious.*— A Jury of that vicinage was 
assemUed to try it, and the Dean having required 
my assistance on the occasion, I.travdled twa 
hundred miles with- great inconvenience to myself^ 
lo do him that justice which he was entitled to as iny 
friend, and to pay to my country that tribute whidt 
ia due from every man when the lubexy of ths 
FitBsa is invaded. 

. The Jury thus assembled, was formed from thei 
first characters in their county : — men who woulil 
have most willingly ccmdemned either disaffection. 
to the person of the King, or rebellion against his 
government : yet when such a Jury was empan* 
Relied, and siicb names- were found upon it as Sir 
Watkyn Williams Wynne, and others not less re- 
apectable, ihis pubUc-^mted Prosecutor ^ who hxid no' 
other object than public justice^ was confounded and' 
appalled. — He said to himself, This will never do.--*** 
All these gentlemen know^ not only that this paper 
ia notin itsdlf a libel, but that it neither was nor 
could be published by the Dean with a libelbus in- 
tention ; what is worse than all, they are men of too 
proud an honour to act, upon any persuasion or au- 



tbority^ agfiinst the coovieiion of xU&t own ooit*^ 
j|Giajce$« But bow ^ball I get rid nf tlinh }---yhty 
ar^ already struck and empanuelled, and «nforto«« 
caitely nt^ithcr iot^ity aor sense are cbalkngira to 
Jurora, 

Geotlenieas in this dilnmna^ he prodiioed an af- 
fidavit! wbicb ap(>eared to me not j$tfy svfiiaent for 
tbe purpose of evading the triti; but as tbowe, 
who upQi> that oetaa^iou had to decide that qucsticyD 
fipon their oatfas^ were of a different opinion^ i 
diall not support my own by any argofnents^ mean'* 
inf to conduct myself^ with the utmost reverenee 
ibr the administration of josltice. I aball tiierefore 
content noyself wiUi sisting^ that the afiidvtrit con* 
tained no other matter, than that there had b^m 
published at Wrexham an extract from Dr.Towers's 

• 

BiQgr#phy> containing, acconnli of trisla for libels 
pubUsbad above a cenAory^iq^i horn whieh the Ja- 
rors (if it had iaUen ia their way^ wfaicb was noe 
even deposed to) might have been inibrnied oi their 
n§^t to judge their feUow-^citiaen^ for crimes af^ 
fecting their liberties os their lives ;«*«^ doctrine net 
often disputed, and never without the f indicaticw 
of it, by the greatest and moat iUust»ott$ fiawiea in 
the law* Bat> says this paiUc^^piriied Prosecmor, 
%w Tif a Juay are to try tfais^ I most wkhdraw^ my 
proseqi^iofi* ; for they are men of honour and 
f^nse i-^they }^now die conatitiition df their countiy, 
i^ they know the Dean of Stint Asaph ; and I 
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Ynm theii^ore nothing toft i>ut to apply to the JodgH^ 
suggesting that the minds of the Special Jury are so. 
prejudiced, by being told that they are Englishmen,, 
and that they have the power (^acquitting a defendant: 
accused of a crime, if they think him innocent^ thal^ 
Chey are unfit to sit in judgment upon him; Gen-^ 
tlemen, the scheme auqceeded ; and I was put in 
my cbitisey and wheded back again, with the matter 
in my pocket which had postponed the trial ;r--^mat» 
ter which was to be found in every shop in London, 
and which had been equally within the reach of evety 
man, who had sat upon a jury since the times dT 
King Charles the Second. 

In this manner, above a year ago, the Prosecutor' 
deprived my reverend friend of an honourable ac-* 
quittal in his own country .-^It is a circumstance 
material in the consideration of this H^dictment, 
because, in administering public justice, you wUU- 
I am persuaded, watdi with jealousy to discoter^* 
iHietho- pdblic justice be the ^end and object of the 
prosecution: and in trying, whether my reverend 
Client proceeded md/o animo in the publication of 
this Dialogue, you will certainly obtain some light 
from examining, quo animo the Prosecutor has ar-^' 
raigned him before you. 

When the indictment was brought down agatn/to 
trial at the next following- a^siMs, there were no 
more ' pamphlets to form a pretext for procr^stina- 
tion — ^I was surprised, indeed, that they did not 
employ some of the^ own party to pubtiyh one, 

VOL.1. K^ 
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atidfcAW irecotarse to the same device which had been 
ao successful before ; but this mode either did not 
strike^ or was Uipught to be but fruitk^ly (felay. 
iiig that acquittali which could not be ultimately pre* 
itented. 

The Prosecutor^ thevefore^ secretly sued out a writ 
al certiorari from the Court of King's Bench, .the 
effect of which was to remove the indtotiuent &om 
the Court of Great Session^ in Wales, and to bring 
.it to trial as an English record in an Bnglish county. 
Armed with this secret weapon to defeat the honest 
and open arm of justicit> he appeared at Wrexham, 
and gave notice of trial, saying to himself, ^^ I wiU 
^^ take no notice that I have the King's writ, . tUi I 
^^ see the complexion of the jury ;-^if I find them 
^^ men fit for my purpose, either as the prostitutea 
'f of power, or as men of little minds, or from their 
'^ insignificance equally sphject to the frown o£ au* 
^^ thority and the blandi^menta of corruption, ao 
^f that I m^y reasonably look fiir a sacrifice, instead 
'^ of a trial, I will then keep the certiafAri in oiy 
^^ pocket, and the proceedings wiU of course go fiar* 
^^ ward:*— 4>ut if, on the contrary, I find spdi Qamea 
^ as I found before ;-^if the gentlemen of the eounty 
^^ are to meet me ; I will then, with His MigestyV 
^^ writ in my hand, discharge them from giving that 
^^ verdict of acquittal, which their undierstandinga 
^^ would diqtate, and thfir consciences impose/* 

Such, Without any figure, I may assert to have 
been the secret language of Mr. Jones ta himself, qn» 
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less he means to slander those gentlemen in the fadf 
t>f this Court, by saying that the jurors, fronfi whosie 
jurisdiction he, by his cerrforan/withdrew the indjct- 
ment, were not impartial, intelligent, and indepen* 
dent men ;— a sentiment which he dares not presume 
even to whisper, because in public ot in private he 
would he silenced by all who heard it. 

From such a tribunal this public-spirited Prosecutot 
shrunk a second tinie: and just as I was getting but 
of my chaise at Wrexham, after another journey 
from the oCher side of the island, without even no- 
tice of an intention to postpone the trial, he himself 
ki' person (his counsel having, from a sense of ho- 
nour and decency, refused it) presented the fting'a 
writ to the Chief Justice of Chester, which dismissed 
the I3ean for ever from the judgment of his neigh- 
Bour^ and countrymen, and which brings him before 
ydu'td diay. 

; What opinion then must the Prosecutor en- 
tertain of your honour, and your virtues^ since 
ht evidently expects from you a verdict, whlcht 
it i> manifest frond his conduct he did not venture! 
fi6 hope fbr, from such a jury as I have described tp 

you I 

Gefi^tleiMH; I obsetre an honest indignation nsibg 
tef.alt youF countenances on the subject, which^ 
ifAih the arts of an advocate, I might easily press intof 
Ate service c^ my friend ; but as his defei^ce d6e# 
fiofe require the support of your r^sfetitments, or eveii 
'OfthlisehcfDWt pMjudioeis, to which libetat ml^ds^ 
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are but too open without excitation, I shall draw m 
veil over ill that may seduce you from the correctest 
and the severest judgment. 

Gentlemen, the Dean of St. Asaph is indicted by 
the Prosecutor, not for having published this little 
l)Ook ;--4hat is not the charge :-— he is indicted tar 
publishing a false, scandalous, and malicious libels 
and for publishing it (I am now going to read the very 
words of the charge) *' with a malicious design and 

intention to diifuse among the subjects of this 

realm jealousies and suspicions of the King and 
^' his Government ;^to create disaffection to his 
'^ person ; — to raise seditions and tumults within tht 
^^ kingdpm ; and to excite His Majesty's subjects to 
*^ attempt, by armed rebellion and violence, to sub« 
'^ vert the state and constitution of the nation.** 

These are not words of ybrm, but of the very es» 
aence of the charge. The Defendant pleads that he 
is not g^y^ and puts himself upon you bis country; 
and ft is fit, therefore, that you should bedistinctly 
informed pf the effect of a general verdict of Guilty 
on such an issue, before you venture to pronounce 
It. — By suqh a verdict you do not merely find^ that 
the Defendant published the papef in question % for 
if that were tl^ whole scope of sudi a finding, in* 
volving no examination into the merits of the tbiqg 
published, the term guilty might be wholly inapn 
plicabie an4 unjust, because the publication of that 
which is not criminal cannot be a crime, and because 
\ man cannot be ^'(/y of publishing th«t which 
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ibontatns in it nothing which consdtdtes guilt. This 
observation is confirmed by the language 6f the re- 
cord 5 for if the verdict of Guilty involved no other 
consideration than the simple fact of publication, the 
legal term would be, that the Defendant published, 
not that he was guilty of publishing: — ^yet they^ 
who tell you that a general verdict of Guilty compre- 
hends nothing more than the feet of publishing, are 
forced in the same moment to confess, that if you 
found that fact alone, without applying to it the ' 
epithet of guilty^ no judgment or punishment could 
follow from your verdict ; and they therefore call 
bpon yon to pronounce that guilt, which they forbid 
yoo to examine into, acknowledging at the same 
time, that it can be legally pronounced by nonb but 
YOU :— *a position shocking to cmiscience, and insutr* 
ing to common sense. 

Indeed, every part of the record exposes the 
absurdity of a verdict of Guilty , which is not 
founded on a previous judgment that the matter in- 
dicted is a libd, add that the Defendant published it 
with a criminal tntenlion ; for if you pronounce the 
•word guilty, without meaning to find sedition in the 
thing published, or in the mind of the publisher^ 
yoa expose to shame and punishment the innocence 
.which you mean to protect ; since the instant that 
you say the Defendant is guilty , the gentleman who 
«ts under the Judge is bound by law to record him 
guilty .in manner and form as he is accused \ i. e« 
guilty of publishing a seditious libel,, with a seditious ' 

M 3 
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fn^tioii; and the Court above is Ijkfwiae hfmmi 
to put the same cocstruction on your finding* Thus^ 
svithout inquiry into the only circumstiinpe which 
can constitute guiU, and without meaning to find 
t^e Defendant guilty^ you mpy be seduced ifito % 
judgment which your consciences may revpit at» and 
your speech to the world deny ; but which the an<» 
jthors of this system have resolved that you shall not 
explain to the Court,, when it is proceediiig to punish 
jtbe De&ndant on the authority of your intended 
verdict of aoquitbl. 

A|; a prOQf that this is the fiJain and simple state 
pf the (question^ I might venture to ask the learned 
Judge, wh^t answer J should receive from the Court 
of King^s Benchj if you were thin d^y to find the 
Desn of St. 4saph guilty , b^t without meaning to 
find it a libel, or that he published it with a wicked 
f nd seditious purpose ; ^nd I, on the foundation of 
^ppr wjshes and opinions, sfaoi^ld address myself 
thus to the Court when he w^ called up for judg* 
ment: 

]V4y Lords, } hope that, in .mitigation of my 
Client*s punishment, y^u will consider that he 
published it ^ith perfect innocence of intention, 
^ believing, on the highest lautborities, that every. 
^* thjng contained in it was agreeable to the laws and 
constitution of his country ; and that your Lovd^ 
ships will further recollect that the Jury, at the 
trial, gave no contrary (^i^iqp, fining on^ lAf 
^^ fact (>f publication.^' 
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GentleteM, if the patience and ifbH»ei!ni|DC^ ^f 
the Jodges permitted, me to get to the conoldi^pti* 
of dach an absurd speech, \ shoukl bear this sdrt ^i 
Iftngnage from the Court in answer to it: ^*-We are^ 
surprised, Mr. Ersiine, at every thing Wehav^- 
heard from you. You ought to know your prd-* 
fession better, after seven yeafs practice of it^ 
^^ than to hold such a language to the Court : y^ 
art estopped by the verdict of GuUty^ Jr^m saying 
lie did not publhh mth a seditioiis ul^eHftW; an^ 
''we cannot listen to the declaraltiond df jur6#i ill 
*' Cpntradictionr to their recorded jodgthcMt^** 

Stich would be the reception of that defence i^^ 
BttA thus you are asked to deliver over the Dean of 
St. Asaph mto the hands of the Jodges, humane and 
liberal indeed, but who could not betray their oath^ 
because yea had set them the . tiBmf\6 by betraying 
yeurs, and who would therefore be bomid to believe 
farm criminal, because jrou had said moti the record, 
though in violation of your opi»i6na-~0pinidnfc 
which, as ministers of the law, they could not act 
upon,-^to the existence of which they could hot eveH 
advert. 

The conduct of my friend Mr. Bearcroft^ upon 
thiis occasion, which was marked with wisdom and 
(fiscretion, is a farther confirmation of the truth of, 
alf these observations :— for, if your d6ty had been 
confined to the simple question of publieation, hfa 
address to you would have been nothing nlore, than 
that he would call his' iiitifiess to pro^ the fact th4i 

M4 
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tk^ Deair published ihis poper^ insfeead of enlargiiig 
tp youj as he has done with great ability, on the 
tlbellous nature of the publication. There is, there- 
^re^ 8 gposs joconsistency in his address to you^ — 
Qot from want of his usual precision, but because 
be is hampered by his good, sense in stating an ab^ 
surd argument, which happens to be necessary (or 
hi? purpose ; for he sets out with saying, that if you 
aball be of opinion it has no tendency to excite se* 
4ition, you n^ust find him not guilty ; and ends 
with telling, you, that whether it has or has not such 
tendency, is a question of law for the Court, and 
ibreign to t)^ present consideration* — It requires, 
therefore^ fio other faculty than that of keeping 
iwake, to see through the fallacy of such doctrines ; 
and I shall therefore proceed to lay before you the 
observations I have made upon this Dialogue^ which 
you are desired to censure as a libel. 

I have already observed, and it is indeed on all 
hands admitted, that if it be libellous at all, it is a 
libel on the public government, and not tl^e slander 
<>f any private man. 

Now to constitute a libel upon the government| 
one of two things appears to me to be absolutely ne* 
oessary. The publication must either arraign and 
misrepresent the general principles, on which the con- 
atitution is founded, with a design to render the 
people turbulent and discontented under it ;-^or, ad« 
mitting the good principles of the government in 
the abstract, must accuse the existing administration 



with a departure from themy-^iD such a manner too, 
W to couvinoe a Jury of an evil design tn the 
writer. 

Let us try this little pamplUet by these touchstone^, 
sorid let the Defendant stand or fall by the test. 

The beginning, and indeed the evident and uni« 
versal scope of it, is to render our happy constito*- 
tion, and tl;ie principles on which it is founded, well 
understood, by all that part of the community which 
are out of the pale of that knowledge by liberal studies 
and scientifia reflections;*-^ purpose truly public* 
spirited, and which could not be better efiected, than 
by having recourse to &miliar comparisons drawn from 
common Ufi^ more suited to the frame of unlettered 
minds than ^tract observations^ 

It was this consideration that led Sir William 
Jones *j a gentleman of great learning and excellent 
priociplesy to compose this Dialogue, and who im* 
mediately after avowing himself to be the author, 
was appointed by the King to be one of the Supreme 
Judges of our Asiatic empire : where, he would 
hardly have been selected to preside, if his work had 
been thought seditious. — Of this I am sure, that his 
intentions were directly the contrary. — He thought 
and felt, as all men of sense must feel and think, 
that there was no mode so likdy to inculcate obe- 
dience to government in an Englishman, as to make 

« 

* Sir WiUiam Jones b now dead^ but his name wili live for 
•ver in tbe grateful xnemorj of his countF}% 



170 MR. BUSKINt^S ^ 8PBBCR OI^ Tltt' 

him acqijainted with rts prmcJptes; Since the English ' 
constitUticyn must always be cherished and revered^ 
exactly in the proportion that it is understood. 

He therefore divested his mind of all those classical 
refinements which so retfi^rkably characterize it, and 
composed this simple And natural Dialogue between 
aGentler^an and a Parmer: iri which the Gentle- 
man, meaning to illustrate the great principles of 
public government, by comparing them with the 
lesser combination^ of society, asks the Fanner, 
what is the object of the little club in the village of 
which he is a member ; and if he i^ a member of it 
on compulsion, or by his free consent ? — ^If the pre- 
sident is self-appointed, of rules by eteckion ?-^If he 
would submit to his taking the money from the box 
without the vote of the members?— with many 
other questions of a similar tendency ; and being 
answered in the negative, he very luminously brings 
forward the analogy by making the Gentleman say 
to him, " Did it never occur to you that every state 
" is but a great club ?'* or, in other wordy, that the 
greater as well as the lesser societies^ of mankind are 
held together by social compacts, and that the go- 
vernment of which you are a subject, is not tlie rod 
of oppression in the hands of the strongest, but is 
of your own creation; — a voluntary emanation from 
yourself, and directed to your own advantage. 

Mr. Bearcroft, sensible that this is the just and 
natural constrtictiori of thaC part of the Dialogue, Was 
very desirous to make you believe that the other part 
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of 1%, t0iif(bin(g the n^Mn in Ifie representfltion of 
the ^eppl^ in Parltamenti bad no reference to that 
<x>uteiLt; \mt that it was to he connected with all that 
foUowf ab««t beu'ing arma. t must therefore beg 
your atlentian to that part of the publication, which 
will ^p^ phmiy for ttaelf. 

Tbe iJreDtladiaii si^s to the Parmer, on his telling 
him he had no vote, ^* Do you know that six meu 
^' in sevw .have, like you, no roice in the election 
^^ of thi^e who make the laws which bind your 
^^ properly md life^?*' and then asks him to sign a 
p^tifdn wbiph has fcM" its object to render elections 
CP->e%ten9tvp with the trasts^whi^ they repose.— And 
is there ^ qi#n upon the Jury, who does not feel that 
all the othqr fidvantageis of our constitution are lost 
to us, unti} thb aalotary object i& attained ; or who is 
PQt ready tp applaud every man who seeks to attain it 
by means that ave constitutional ? 

But, acoQfcKng to my friend, the means proposed 
yfW^ not CQn«titutional, but rebellious. I v^ill give 
you h;s own words, as I took them down : ^'^ The 
*' Qeptl^man Ws aaying, very intelligibly, — Sir, I de- 
*^ sire you tp-, rebel,*-»to dothe yourself In armour, for 
** you are q^^ted of your inheritance. — ^How are 
** you to ratify this ? — HoW are you to right your- 
** selves ?-^Leairn the Prussian exercise." 

But, how doQs my friend collect these expr^ssTens 
from the words pf thq passages, which are shortly 
these: " And the petition wfei6h I desired yoii to 
'* sign has only for its object the restoration of your 
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^^ right to choose your }aw-4nakiers.^ I confess I am 
9t a loss to conceive how the Prussian exercise finds 
its way into this sentence* — It is a most martial way 
of describing, pen and ink.^— Omnotaman sign a pe- 
tition without tossing.a firelock ? I, who have been 
a soldier, can do either ; — but I do not sign niy name 
with a gun. There .is, besides^ another difficulty in 
my friend's construction of the sentence. — The ob- 
ject of the petition is the choosing of law-makers ; 
but^ according to him, there is to be an end of all 
law -makers, and of all: Uws: for neither can exist 
under the Prussian exej^cise.— *He must be a whim- 
sical scholar^ who tells a Farmer to sign a petition 
for the improvement c^ government, his real pur- 
pose being to set it upon the die of a rebellion^ 
whether there should by any government at all. 

But^ let me ask you, Gentlemen, whether such 
strained constructions are to be tolerated in a criminal 
prosecution, when the simple and natural construction 
of language falls in directly with the fact ? — ^You 
cannot but know, that, at the time when this Dia- 
logue was written, the t^ble of the House of Com- 
mons groaned with petitions presented to the House 
from the most illustrious names and characters, re- 
presenting the most important communities In the 
nation ; — not with the threat of the Prussian exercise, 
but with the prayer of humility and respect to the 
Legislature, that some immediate step should be taken 
to avert that ruiui which the defect in the represent* 



mtion-of the people most sooner or later bring upon 
this falKng empire.-— I do not choose to enter into 
political dificusstons here — ^But we all know/ that 
the calamities which have fallen upon this. country 
have proceeded from that fatal source ; and every wise 
man must be therefore sensible, that a reform, if it 
can be attained without confusion, is a most desirable 
object. — But whether it be or be not desirable, is art 
idle speculation ; — because, at all events, the subject 
baa a right to petition for. what he thinks beneficial ^ 
however visionary, therefore, you may think his peti« 
tiois you cannot deny it to be constitutional an<l 
1^1^; and I may venture to assert, that this Dialogue 
is the Jlrst absiract speculative writings which has been 
attached as a libel since the RevolutiM; and from Mr. 
Bearcroft*s admission, that the proceeding is not 
prud^nt^ I may venture to foretel that it will be the 
hit. 

. If you. pursue this part of the Dialogue to th^ 
conclttsion, the false and unjust construction put upon 
Jt becomes more palpable: <^ Give roe your pen,** 
said the Farmer; *^ I never wrote my name, ill as it 
^^ may be written, with greater eagerness.*' — ^Upon 
which the Gentleman says, *' I applaud you, and trust 
^' that your example will be followed by millions.** 
What example ?— Arms ? — Rebellion ? — ^Disaffection? 
No ! — but thilt others might add their names to the 
petition, which he had advised htm to sign, until 
the voice of .the whole nation reached Pariiament on 
the subjecttT-This is the. pbun and gbvious construe-. 
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^aai aad it ia ifofc long mitos tfnfc those pemmr ki 
PariiameBt with whom my frtend^ assodates, and wftli 
whom he acts» affisctad at leatf to h^ the vcme of 
the paopta' c^ EnglatMl ta be (iie role and guide^df 
JBsdiaiBeiit ; and the Genttemao in the Dialt^gw^ 
Icnawtag that the^ universal voice of the comntiMtty 
CDQld pot he wiiely negkcted^ by the Legislatiiie, 
«nly eapreased hts wkh, that the petitions should not 
\e partial^ but; univerfiBh 

With the eapression of this wiah every- thing iti Mie 
Dialogiue upon the subject of representation finaSy 
doses ( and if you wiH only honour me with yotrf 
irttefiftiott for a few momenta longer^ I will show 
you^ that the retf of the pan^tet ia the most ab- 
stract apecolaUon a^ government to be found inf 
^iat^ and that I was. Weil Warmnted when I tolil 
you same time ago^ that all its doctfines were tobd 
£>und in the brightest pages of English learnings and 
io Iho most sacred* volumes of English laws* 

The subject of the petitkm being finisbed^^ fKe^ 
Gentleman' says^ '^ Another word before we part;« 
What ought U^ he the tamsaqfuence^ if Ttie' Kmii" 
AiiONB were to insist on making laws^ or oil dferihg 
^^ them at his wilt and pleasure ?'* To which the 
Farmer answersi " He too must be ejopelledi**— ^*X)h, 
^^ but think o£ his standing army/* «iya the Qentle^ 
man^ *' and of the militia^ m^idv now are bia itrsuh- 
stance, though ours in form.'' Parmer: ^^ If he^ 
were to employ that force against the nation, diey* 
would^^wd ought to resist him> ov theatatejwcfuld^ 






€6 
€€ 



t 

*^ cense to ba a state.'* Anci now you will se^ tbat 
I am not f^unteDancing rebellion ; ibr i£ tbia werQ 
poioted, t9 excite resi^ajcice to the King's authpritj^ 
|Kid to lea4 the people to believe that His Majesty 
yraSj in the present course of his gavemmenty breaking 
tiiroi^h the laws, and th(erdfore^ on the principlea 
pf the constitution^ was subject to ezpulsioUj^ I admit 
that my Client ought to be expelled from ^is and 
every other community* — ^But is this proved ?-»-Na^ { 
It ia not even asserted.— ^I say this, in the hearing of 
9 Judge 4ttply learned in tlie laws, and wha 13 bound 
to tdll you, that there is nothing in the indictment, 
which e^>en charges such an appHcationofth general 
doctrine. The gentleman who drew it is also very 
learned in bis profession ; and if be had intended 
auch a^ charge, be would have followed the rules deli^ 
veied by the. twelve Judges in the House of Lords,, 
in the c^se pf the Kjng against Horne'*^, and would 
have set out with sayings that, at the time of publish-* 
ing the libel ia question, there were petitions from 
d! parts of England, desiring a rdbrm in the repre^ 
aentation of the people in Parliament ; — and that 
the Defendant knowing thia, and intending to atir 
np r^lli^n, and to mal^e the people believe, that 
His Majesty waa ruling contrary to law, and ought 
to be expellee), caused: tp be puUiahed the Dialogue^ 
This would have, keen the intopduction to such a 
charge 1 9jaA then whea became tathe words, ^^ He 
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'^ too must be expelled,** he woold hare uid^ bjr wiy 
of itnitiendo, meaning thereby to tnshniate, thai ike 
Xing was govemihg contrary to law, and ouMki io ht 
easpelled; which innuendo, though void in itself, 
without antecedent matter by way of introductioni 
would, when coupled ^nth the introductory avemnent 
on the record, have made the charge complete. — I 
diould have then known what I had to defend my 
Client against, and should have been prepared with 
witnesses to show you the absurdity of supposing 
that the Dean ever imagined, or meant to insinuate, 
that the present King was governing contrary to law. 
But the penner of the indictment, well knowing that 
you never could have found such an application, and 
that, if it had been averred as the true meaning of 
the Dialogue, the indictment must have fallen to the 
ground for want of such finding, prudently omitted 
the innuendo: — ^yet you are desired by Mr. Bearcroft, 
to take that to be the true construction, which the 
Prosecutor durst not venture to submit to you by an 
averment in the indictment, and which not being 
averred, is not at all before you. 

But if you attend to what follows, you will observe 
that the writing is purely speculative, comprehending 
all the modes by which a government may be dis* 
iolved ; for it is followed with the speailative case of 
injury to a government from bad ministers, and its 
constitutional remedy— Says the Gentleman, ^* What, 
'^ if the great accountants and great lawyers of the 
^' nation were to abuse their trust, and cruelly injure. 
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^^ instead of fekhfully serving the public, what in 






.^^ such case are you to do ?" Farmer, " We must 
request the King to remove them, and make trial 
of others^ but none should implicitly be trusted.'* 
Request the King to remove them ! why, according 
to Mr. Bearcroft, you had expelled him the moment 
before. 

Then follows a third speculation of a govern* 
ment dissolved by an aristocracy, the King remaining 
faithful to his trust ; for the Gentleman proceeds 
thus : " But what if a few great lords or wealthy 
" men were to keep the king himself in subjection^ 
"yet exert his force, lavish his treasure, and misuse 
" his name, so as to domineer over the people and 
*^ manage the Parliament ?" Says the Farmer^^ 
^^ We must fight for the King and for ourselves.'* 
What ? for the fugitive King whom the Dean of St. 
Asaph had before expelled from the crown of these 
kingdoms ! Here again the ridicule of Mr. Bearcroft's 
construction stares you in the face; but taking it as 
an abstract speculation of the ruin of a state by aris- 
tocracy, it is perfectly plain. When he first puts 
the possible case of regal tyranny, he states the re- 
medy of expulsion ; — when of bad ministers to a 
good King, the remedy of petition to the throne ; — • 
and when he. supposes t^e throne to be overpowered 
by aristocratic dominion, he then says, " We must 

• 

*' fight for the King and for ourselves." — If there 
had been but one speculation ; viz. of regal tyranny ^ 
there might have been plausibility at least in, Mr. 
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Bearcroft's argument ; but when so many diflfereiii 
propositions are put, altogetner repugnant to and in- 
consistent with each other, common sense tells every 
man that the writer is speculative, since no state of 
facts can suit them all. 

Gentlemen, these observations, striking as they 
are, must lose much of their force, unless you cany 
along with you the writing from which they arise ; 
and therefore I afii persuaded that you will be per- 
mitted to-day to do what Juries have been directed 
by Courts to do on the most solemn occasions, that is, 
to take the supposed libel with you out of Court, and 
to judge for yourselves tvhether it be possible for 
any conscientious or reasonable man to fasten upon ii 
any other interpretation than that which I have laid 
before you. 

If the Dialogue is pursued a little further, it wilf 
be seen, that all the exhortations to arms are pointed 
to the protection of the King*s government, and the 
liberty of the people derived from it. Says the Gen- 
tleman, *^ You talk of fighting as if you were speaking 
'^ of some rustic engagement ; but your quarter- staff 
*^ would avail you little against bayonets." Farmer, 
>^ We might easily provide ourselves with better 
"arms." — "Not so easily^" says the Gentleman j 
" you ought to have a strong firelock." What to 
do ? look at the context,-^For God's sake do not 
violate'all the rules of grammar, by refusing to look 
at the next antecedent ! — take care to have a firelock. 
For what purpose ? ^^ to fight for the King and 
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•* yourself^" in case the King, who is the fountain 
of legal government, should be kept in subjection by 
those great and wealthy lords, who might abuse his 
authority and insult his title. This, I assert, is not 
only the genuine and natural construction, but the 
only legal one it can receive from the Court on this 
record : since, in order to charge all this to be not 
merely speculative and abstract, but pointing to the 
King and his government, to the expulsion of our 
gracious Sovereign, whom my reverend friend respects 
and loves, and whose government he reverences as . 
much as any man who hears me, there should have 
been such an, introduction as I have alreadv adverted 
to, viz. that there were such views and intentions in 
vtherSy and that jfife, knowing it, and intending to 
improve and foment them, wrote so and so ; and then 
on coming to the words, that the King must be ex* 
pelled, the sense and application should have been 
pointed by an averment, that he th^ereby meant to in^ 
sinuate to the peopie of England that the present 
King 07ight in fact to be expelled % and not specula 
tively, tltat under such circumstances it would be 
lawful to expel a Kiugv 

Gentlemen, if lam well founded-in thus asserting^ 
Ihat neither in law nor in fact is there any seditious 
application of those general principles, there is no- 
thing further left for consideration, than to see whe* 
ther they be warranted in the abstract ; — sl discussion 
hardly necessary under the government of His pre* 
sent Majesty I who holds his crown under the Act o£ 
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Settlement, made id consequence oC the compact be-» 
tween the King and people at the Revolution- What 
part you or I, Gentlemen, might have taken, if we 
had lived in the days of the Stuarts^ and in the un- 
happiest of their days which brought on the Revolu- 
tion, is foreign to the present question ;— whether 
we should have been found among those glorious 
names, who from well-directed principle supported 
that memorable aera, or amongst those who from 
mistaken principle opposed it, cannot affect our 
judgments to-day : — whatever part we may conceive' 
we should or ought to have acted, we are bound by 
the acts of our ancestors, who determined that 
there existed an original compact between King and 
people,-— who declared that King James bad broken 
it, — and who bestowed the crown upon another.—^ 
The principle of that memorable revolution is fully 
explained in the .Bill of Rights, and forms the most 
unanswerable vindication of this little book. — ^Thie 
misdeeds of King James are drawn up in the preamble 
to that famous statute ; and it is worth your atten- 
tion, that one of the principal charges in the cata- 
logue of his offences is, that he caused several ojF 
those subjects (whose right to carry arms id to-day 
den lied by this indictment) to be disarmed in defiance 
of the laws.— Our ancestprs having stated all the crimes^ 
for which they took the crown from the head of their 
fugitive sovereign, and having placed it on the brows 
of their deliverer, mark out the conditions on which- 
he is to wear it.--rThey were not to be betrayed ^ by 
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his great qualities, nor even by the gratitude they 
owed^him, to give him an unconditional inheritance 
in the throne ; but enumerating all their ancient pri- 
vileges, they tell their new sovereign in the body of 
tfee law, that while he maintains those privileges, 
and no longer than he maintains them^ he is King. 

The same wise caution, which marked the acts of 
the Revolution, is visible in the Act of Settlement on 
the accession of the House of Hanover, by which 
the crown Was again bestowed upon the strict condi- 
tion of governing according to law, — maintaining the 
IVotestant religion, — ^nd pot being married to « 
Papist. 

Under this wholesome entail, which again vindi^ 
cates every sentence in this book, may His Majesty 
and his posterity hold the crown of these kingdoms 
for ever ! — a wish in which I know I am fervently 
seconded by my reverend friend, and with which I 
might call -the whole country to vouch for the coiv 
formity of his conduct. 

But my learned friend, knowing that I was invulr 
nerable here, arid afraid to encounter those principles 
on which his own personal liberty is founded, and 
on the assertion of which his well-earned character 
is at stake in the world, says to you with his usual 
artifice r ^* Let us admit that there is no sedition in 
*^ this Dialogue, let us suppose it to be all constitu- 
" tional and legal, yet it rnay do mischief: why tell 
f' the people so r 

Qentlemen, I am furnished with an answer to this 
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•objection, which I hope will satisfy itjy frigid, md 
put an end to all disputes among us ; for upon this 
head I will give you the opinion of Mr. Locke, the. 
greatest Whig that ever lived in this country, and 
likewise of Lord Bolingbroke, the greatest Tory ill 
it ; by which you will see that Whigs and Tories, wbp 
could never accord in any thing else, were perfectly 
agreed upon the propriety and virtue of enlightenieg 
the people on the subject of governnient, 

Mr. Locke on this subject speaks opt aiiich 
stronger than the Dialogue. He says in his Treatise 
on Government, '' Wherever law ends tyrajuny be- 
•* gins ; and whoever, in authority, exceeds the 
^* power given him by the law, and iixak^s use of 
^' the force he has undier his command^ to compass. 
^^ that upon the subject which the law aUows not, 
•'ceases in that to he a magistrate, and, apting 
*' \Vithout authority, may be opposed as any other 
** man, who by force invades the rights. of another, 
" This is acknowledged in subordinate magistrates, 
*^ He that ha,th authority by a legal warraqt to seize 
^' my person in the street, may be opposed as a thief 
** and a robber, if he endeavours to break intq my house 
^^ to execute it on me there, altho.ugh I know be has 
" such a warraftt aswould have empowered him to 
*^ arrest me abroad. And why this should not hold 
" in the highest as well as in the most inferior ma- 
" gistrate, I' would gladly be informed. For the 
" exceeding the bounds of authority is no more a 
*' right in a gr^^t than in a petty officer, in a Kin§ 
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^' tb^nm a constable \ but is so much the worse in- 
^^ him* ihat he has more trust put in him, and 
^^ mc»re extended evil foUows from the abuse of it," 

But Mr. Locke^ knowing that the npiost excellent 
doctrines are often perverted by wicked men, who 
liave their .own private objects to lead them to .th^t 
perversion, or by igporant men who do not understand 
them, takes the very objection of my learned friend^ 
Mr. Bearcroft, and puts it as follows into the mouth 
^ his adversary^ in order that he may himself an-- 
imtBC and expose it : ^^ But there are who say that it, 
f^ lays a foundation for rebellion,'* — Gentlemen, you 
»wiH do me the honour to attend to this, for one would 
imagine Mr. Bcarcroft had Mr. t^cke in his hand 
when *he was speaking. 

*^ But there are who say thaC it lays a foundation 
■^ for rebellion^ to. tell the people that they are .ab- 
^^ solved from obedience, when illegal attempts are 
f* made upon their liberties, and that they may op- 
^^ pose their magistrates when they invade their prq- 
^* perties, contrary to the trust put in them ; and 
^^ -that^ therefore, the doctrine is not to be allowed, 
^*aa libellous, dangerous, and destructive of the 
^ peao^ of the world/* — But that great man instantly 
^apswers the objection, which he had himself raised in 
order tx) destroy it, and truly says, •' such men 
'^ might as well say, that the people should not be 
^' told that honest men may oppose robbers or pi- 
'^ rates, lest it should excite to disorder and blood-r 
^^ shed/' 

If 4 
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What reasoning can be more just ? — for if wo 
were to argue from the possibility, that human de- 
pravity and folly may turn to evil what is meant for 
good> all the comforts and blessings which God, the. 
author of indulgent nature, has bestowed upon us, 
and without which we should neither enjoy nor in- 
deed deserve our existence, would be abolished as 
pernicious^ till we were reduced to the fellowship of 
beasts* 

The Holy Gospels could not be promulgated ;--r 
for though they are the foundation of all the moral 
obligations, which unite men together in society, 
yet the study of them often conducts weak minds to 
false opinions, enthusiasm^ and madness. 

The use of pistols should be forbidden ; — ifor, 
though they are necessary instruments of self-defence, 
yet men often turn them revengefully upon one ano- 
ther in private quarrels. — Fire ought to be prohi- 
bited ;— -for though, under due regulation^, it is not 
only a luxury but a necessary of life, yet the dwell- 
ings of mankind and whole cities are often laid >w«ste 
and destroyed by it. — Medicines and drugs should 
not be sold promiscuously ; — for though, in the 
hands of skilful physicians, they are the kind resto- 
ratives of nature, yet they may come to be adminis^ 
tered by quacks, and operate as poisons; — ^There is 
nothing,- in short, however excellent, which wicked- 
ness or folly may not pervert from its intended pui<- 
pose. — But if I tell a man, that if he takes my me- 
dicine in the agony of disease^ it will expel it by the 
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Violence of its operation, will it induce him to destrqy 
his constitution by taking it while he is in health ? Just 
so, when a writer speculates on all the ways by which 
human governments may be dissolved, and points out 
the remedies, which the history of the world fur- 
nishes- from the experience of former ages ; is he, 
therefore, to be supposed to prognosticate instant 
dissolution in the existing government, and to stir 
V»p sedition and rebellion against it ? 

Having given you the sentiments of Mr, Locke, 
published three years after the accession of King 
William, who caressed the author, and raised him 
to the highest trust in the state, let us look at the 
sentiments of a Tory, on that subject, not less 
-eelebrated in the republic of letters, and on the 
theatre of the world :— I speak of the great Lord Bo- 
lingbroke, who was in arms to restore King James to 
his forfeited throne, and who was anxious to rescue 
the Jacobites from what he thought a scandal on 
them, namely the imputation, that, because from 
the union of so many human rights centred in the 
person of King James,* they preferred and supported 
his hereditary title on the footing of our own ancient 
civil constitutions, they, therefore, believed in hiaf 
. claim to govern Jwre divino, independent of the law. 

This doctrine of passive, obedience, which the 
Prosecutor of this libel must successfully maintain 
to be the law, and which certainly is the law, if this 
Dialogue be a libel, was resented above half a cen- 
^ury ago by this great writer, even in a tract written 
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while an exile in France on account of his treason 
against the House of Hanover. ^^ The duty of the 
*^ people," says his Lordship, *^ is now settled upon 
f^ so clear a foundation, that no man can hesitate how 
^^ &r he is to ohey, or doubt upon what occasions 
^^ he is to resist. Conscience can no loiUger battle 
^^ with the understanding : we know that we are 
*' to defend the crown with our lives and fortunes, 
^' as long as the Crown protects us, ^od ke^ps strictly 
•* to the bounds within which the laws have oon- 
" fiped it. We know likewise, that we arp tCf ^Q it 
*^ no longer.^* 

Having finished three volumes of masterly and elo- 
quent discussions on pur. government, hp conqlud^ 
with stating the duty imposed on every eiiligbten64 
mind to instruct the people on the pfiqc^ples of oor 
government, in the following animated passage: 
** The whole tendency of these discourses ia to in- 
•/ cnlcate a rational ide^ of the nature of our fre^ 
^^ government into the miqds of all my countrymen<| 
^^ pnd to prevent the fatal consequeince pf thcfee slavj^li 
^^ princ^ples, which are industriously prop^ated 
*^ through the kingdom, by wicked and designing 
/^ men. He who labours to blind the people, and 
<^ to keep them from instruction on those momeq- 
^'tous subjects, may be justly suspected of solttion 
" and disaffection j but he who makes it his busi- 
•^ ness to open the understandings of mankind, by 
*^ laying before them the true principles of their go- 
'^ vernroent, cuts up all faction by the roots ; for it 
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'^ cannot but interest the people in the preservation 
♦^ of their constitution, when they know its e;:«:cel- 
^' lence ai;id its wisdom." 

But, says Mr* Bearcroft, again and again, ^^ are 
^^ the «)ultitude to be told all this ?*' I say as oftea 
0ti my part, yes. I say, that nothing can preserve 
th$ government of this free and happy country, in 
which under the blessing of God we live ; — that 
Dothing can make it endure to all future ages, but itB 
^xcdience and its wisdom beii^g known, not only tp 
yott aqd the higher ranks of men, who may be over- 
Jborne by a contentious multitude, but also to the 
great body of the people, by disseminating among 
theoi the truie principles on which it is established*; 
M^jl^ch show them, that they are not the hewers of 
wood and. the drawers of water to men who avail 
themselves of their labour and industry ;-^but that 
government .i$ a trust proceeding from themselves ;— 
^n emanation from their own strength ; — a benefit and 
a blessing, which has stood the test of ages ; — that 
they are governed because, they desire to be governed, 
«jid yield a voluntary obedience to the laws, because 
the laws project tbem in the liberties they enjoy. 

Upon thiese principles I a$sert with men of all de- 
nominations and parties, who have v^ritten on the 
subject of free governments, that this Dialogue, so 
far from misrepresenting or endangering;: the^constitu- 
tion of England, disseminates obedience and affec- 
tion to it as far as it reaches ; and thiit the compari- 
mvk of thQ great political institutipn with the little 
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club in the village, is a decisive mark of the honest 
intention of its author. 

Does a man rebel against the president of his club 
while he fulfils his trust ? — No : because he is of his 
own appointment, and acting for his comfort and 
benefit. — ^This safe and simple analogy, lying within 
the reach of every understanding, is therefore 
adopted by the scholar as the vehicle of instruction ; 
who, wishing the peasant to be sensible of the happy 
government of this country, and to be acquainted 
with the deep stake he has in its preservation, truly 
tells him, that a nation is but a great club, go- 
verned by the same consent, and supported by the 
same voluntary compact ; impressing Upon his mind 
the great theory of public freedom, by the most fami- 
liar allusions to the little but delightful intercourses 
ofsociallife, by which men derive those bene^ts, that 
come home the nearest to their bosoms. 

Such is the wise and innocent scope of this Dia- 
logue, which, after it had been repeatedly published 
without censure, and without mischief, under the 
public eye of Government in the capital, is gravely 
supposed to have been circulated by my reverend 
friend many months afterwards, with af- malignant 
purpose to overturn the monarchy by an armed re«- 
bellion. 

Gentlemen, if the absurdity of such a conclusion, 
from the scope of the Dialogue itself, were not self- 
evident, I might render it more glaring by adverting 
to the condition of the publisher~The affectionate 
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son of a Reverend Prelate * not mpre celebrated for 
his genius and learning than for his warm attachment 
to the constitution, and in the direct road to the 
highest honours and emoluments pf that very church, 
which, when the monarchy falls, must be buried in 
its. ruins : — nay, the publisher a dignitary of the 
same church himself at an early period of his life, 
and connected in friendship with those, who have 
the dearest stakes in the preservation of the govern- 
ment, and who, if it continues, may raise him to 
all the ambitions of his profession.- — I cannot there- 
fore, forbear from wishing that somebody, in the 
happy moments of fancy, would be so obliging as to 
invent a reason, in compassion to our dulness, why 
my reverend friend should aim at the destruction of 
the present establishme^ht; since you cannot but see, 
that the moment he succeeded, down comes his fa- 
ther's mitre, which leans upon the crown ; — away 
goes his own deanery, with all the rest of his livings; 
and neither you nor I have heard any evidence to 
enable us to guess what he is looking for in their 
room.^ — In the face nevertheless of all these absurdi- 
ties^ and without a colour of evidence from* his cha- 
racter or conduct in any part of his life, he is accused 
of sedition, and under the false pretence of public 
justice^ dragged out of his own country, deprived 
of that trial by his neighbours, which is the right 
of the meanest man who hears. me, and arraigned 

* Dr. Shipley, then Bishop of St. A<?aphw 
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before you, who are strangers to those public virtaes 
which would in themselves be an answer to this nta^ 
levolent accusation.— *But when I mark your sensibi-:^ 
lity and justice in the anxioUs attention you are be- 
stowing, when I reflect upon your characters, and 
observe from the pannel (though I am personally 
unknown to you) that you are men of rank in this 
county, I know how these ciroumstanoes of injustice 
will operate, and freely forgive the Prosecutor for 
having fled from his original tribunal. 

Gentlemen, I come how to a point very matmal 
for your consideration;— on which even my learned 
friend and I, who are brought here for the express 
purpose of disagreeing in every thing, can avow no 
difference of opinion ; — on which judges of old and 
of modern times, and lawyers of all interests and 
parties, have ever agreed } namely, that even if this 
innocent paper were admitted to bo a libel, the pub- 
lication would not be criminal, if you, the Jury> 
saw reason to believe that it was not published by the 
t)ean with a criminal intention. It is true, that if a 
paper containing seditious and libellous matter be 
published, the publisher is prima facie guilty of se- 
dition, the bad intention being a legal inference from 
the act of publishing : but it is equally true> that he 
may rebut that inference, by showing that he published 
it innocently. 

This was declared by Lord Mansfield, in the case 
of the King and Woodfall : where his Lordship said, 
that the fact of publication would in that instance 



TRIAL OP 1?Hfi DBAK 09 St. ASAPit. IQt 

have c^istituted guilt, if the papier was a libel : be^* 
cause the Defendant had given no evidence to the 
Jury to repel the legal inference of guilt, as rising 
from the publication ; but he said at the same time^ 
in the words that I shall read to you, that such legal 
inference might be repelled by proof. 

** There may be cases where the fact of the publt- 
" cation even of a libel may.be justified or excused 
^^ as lawful or innocent ; for no fact which is not 
*^ criminal^ even though the paper be a libel, can 
'^ amount to a publication of which a Defendant 
*^ ought to be found guilty.** 

I read these words from Burrow's Reports, pub- 
lished under the eye of the Court, and they open 
to me a decisive defence of the Desp of St, Asaph 
upon the present occasion, and give you an evident 
jurisdiction to acquit him, even if the law upon 
libels were as it is laid down to you by Mr. Bear- 
croft : for if I show you^ that the publication arosef 
from motives that were innocent, and not seditious^ 
he is not a criminal publishet, even if the Dialogue 
were a libel, and, according even to Lord Mansfield,- 
ought not to be found guiltyt 

The Dean of St. Asaph was one of a great many 
respectable gentlemen, who, impressed with the 
dangers impending over the public credit of the na- 
tion, exhausted by a long war, and oppressed with 
grievous taxes, formed themselves into a committee, 
according to the example of other counties, to petition 
the Legisfeture to observe great caution in the €X% 
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penditure of the public money. This Dialogue^^ 
written by Sir William Jones, a near relation of the 
Dean by marriage, was either sent, or found its way 
to him in the course of public circulation. — He 
knew the character of the author ; he had no reason 
to suspect him of sedition or disaffection ; and be- 
lieved it to be, what I at this hour believe, and have 
represented it to you, a plain, easy manner of show-" 
ing the people the great interest they had in petition- 
ing Parliament for reforms beneficial to the public^ 
It was accordingly the opinion of the Flintshire com-^ 
mittee, and not particularly of the Dean as an in- 
dividual, that the Dialogue should be translated into 
Welsh, and published. It was accordingly delivered, 
at the desire of the committee^ to a Mr. Jonesj for 
the purpose of translation. — This gentleman^ who 
will be called as a witness, told the Dean a few days 
afterwards, that there were persons, not indeed from 
their real sentiments, but from spleen and opposition^ 
who represented it as likely to do mischief, from ig- 
norance and misconception, if translated and cith^ 
culated ih Wales. 

Now, what would haj^e been the language of the 
Defendant upon this communication, if his* purpose 
had been that, which is charged upon him by the in« 
dictmeiit? He would have said, ** If what you tell 
" me is well-founded, hasten the publication \ I am 
** sure I shali never raise discontent here^ by the dts-- 
** semination of such a pamphlet in English : tbere«- 
V fpre let it be instantly translated^ if the ignorant 



TBIAI. OP THB DEAN OP ST. ASAPH. Ig3 

^ inhabitants of the mountains are likely to collect 
** from it, that it is lime to take up arms." 

But Mr. Jones will tell you, that, on the contrary, 
the instant he suggested that such an idea, absurd 
and unfounded as he felt it, had presented itself, from 
any motives, to the mind of any man, the Dean, 
impressed as he was with its innocence and its safety, 
instantly acquiesced; — he recalled, even on his own 
liathority, the intended publication by the com- 
mittee ; and it never was translated into the Welsh 
tdngue at all. 

Here the Dean*s connexion with this Dialogue 
would have ended, if Mr. Fitzniaurice, who never 
lost any occasion of defaming and misrepresenting 
him, had not thought fit, near three months after 
the idea of translation was abandoned, to reprobate 
and condemn the Dean*s conduct at the public 
tneethags of the county in the severest terms, for 
iiis former intention of circulating the Dialogue in 
*Wdsh,— -declaring that its doctrines were seditious^ 
-iteasonable, and repugnant to the principles of our 
government. 

. ' It was upon this occasion that the Dean, naturally 
aniious to redeem his character from the unjust as- 
persions of having intended to undermine the con- 
stitution of his country, — conscious that the epithets 
appltied to the Didogue were false and unfounded,— 
and thinking that the production of it would be the 
most decisive refutation of the groundless calumny 
:upon him, directed a few* English copies of it 
vol.. X, o 



to be published in .^ildicatioD of bis former Qpjwioos 
and intentions, prefisiing an advertisement * to. it, 
>vhich plainly marks the spirit iin which, he pqUiakfid 
it: for he there complains of the in)uriOMi ware* 
presentations I have adverted to^ and impressed wi^ 
the sincerest conviction of the innocencei or rather 
the merit of the Dialogue^ makes his appeal to the 
friends of the Revolution in his justification. 

[^Mr. Erskine here read the advertisement $o iAf 
Jurj/f as prefixed to the Dialogue »1 

Now, Gentlemen, if you shall believe upon the 
evidence of the witness to these facts,, and of the 
advertisement prefixed to tlie publication itsdf (whtcb 
is artfully kept back, and forms no part of the in* 
dictment), that the Dean, upon the authority of 
Sir William Jones who wrote it^^**of the other gveat 
writer^ on the principles of our government,— anfh of 
the history pf the country itself really thouglit the 
Dialogue innocent and meritorious, and that hi* 
single purpose in publishing the English copies, after 
the Welsh edition had been abandoned, was the viiir 
dication of his character from the imputation of se- 
dition, — then he is not guilty upon this indicUBeot* 
-which charges the publication, with a wicked intent 
to excite disaffection to the King, and rebeUion 
against his government. 

^ctus non facit renm nisi mens sit rea, is the 
great maxim of penal justice^ and stands at the top 
of the criminal page, in every volume of our huowie 
and sensible Jaws. — ^The hostile mind isr the ctmf^ 



wbfcb it 18 yoiir duly to deciplier ; — 9 doty which I^ 
am Bare you will discharge ^h the charity of 
Qbrisljiiiis ;-^rrfttsij3g to adopt a harsh and cruel 
co|iftri|Ctioo^ when one that is fair and honouraljle. 
is more reconciUhle> not only with all probabilities^ 
but with the evidence which you are 3worn to make 
the ^wodation of your verdict.— The Prosecutor, 
pests on the single fiict of publication, without the 
a4wHiseineat, and without being able to cast an 
ipiputatipn upon the Defendant's conduct ; — or even 
m ofapervatkm to assign a motive to give verisimilitude 
tp tbp charge. 

ijfentlemen, after the length of time^ which, very 
flontrary to my inclination, I have detained you, I. 
sm.Bore you will be happy to hear that there is but 
aoe other point to wfaucti my duty obliges me to direct 
yoqr attention.^ should, perhaps, have said no^ 
thing more concerning the particular province of a 
Jury upon this occasion, than the little I touched 
upou it at the beginning, if my friend Mr. Bearcroft 
bad not cqrapelled nie to it^ by drawing a line around 
yoUy saying (I hope with the same effect that King 
Canute said to the sea), "Thus &r shalt thou go.*" Bat 
since he has thought proper to Qoop you in, it is my 
i^i^in^s to let you out:— HSii^d to give the greater 
sv^ight to whati J.ag) rt>out to say to you, I have no 
ol^eQtion that every thing A/vhidi I may utter shall be 
considered as proceeding fr<3|m my own private opi- 
nions ; and that not only mjf professional character, 
}^at ^y more vali:|able re^utiation a3a man, may stand 

o a 
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or fall by the princiDles whicK I shall lay down for 
the regulation of y^r judgments. 

This is certainly a bold thing to say, since what'I 
am about to deliver may cUsh in some degree 
(though certainly it will not throughout) with the de- 
cision of a great and reV^erend Judge, who has ad- 
ministered the justice of this country for above half 
a century with singular advantage to the pubKc, and 
distinguished reputation to himself; bat whose ex- 
traordinary faculties and general integrity, which* I 
should be lost to all sensrbtlity and justice if I did 
not acknowledge with reverence and affection; coiild 
not protect him from severe animadversion when he 
appeared as the supporter of those doctrines which f 
am about to controvert. I shall certainly never joiii 
in the calumny that followed them, because I believe 
he acted upon* that, as upon al] other occasionsj^ 
with the strictest integrity ; — ^ati admission which it 
is my duty to make, which I render with great, sa- 
tisfaction, and which proves nothing more, than 
that the greatest of men are fallible in their judg-^ 
ments, and warns us to judge from the essences of 
things, and not from the authority of names, how-* 
ever imposing. 

Gentlemen, the opinion I allude to is, that tibel or 
not libel is a question of law for the Judge, your ju- 
risdiction being confined^ to the fact of publication. 
And if this were all that was meant by the position 
(though I could never admit it to be consonant with 
reason or law), it would not affect me in the present 
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instance, .since all that it woirid amount to would 
be, that the Judge, and not you, would deliver the 
only opinion which can be delivered from that quarter 
opon this subject* But what I am afraid of upon 
thi$ occasion is, ibfit neither pf you are to give it ; 
fot^o my friend has expressly put it. " My Lord,*' 
Jays he," will probably not give you his opinioa 
*' whether it be a libel or not, because, as he will 
^' tell you, it is a question open upon the record* 
'' and that if Mr. Erskine thinks the publication inr 
*^ nooent, he m$y ipove to arrest the judgment.? 
'Hfiw^ thid is the ipost artful and the most mortal stdl[) 
tb9( can be given to justice, and to my innoqent 
Client. — All I wish for is, that the judgment of the 
Court should be a guide to yours ip determining^ 
whether this pamphlet be or be not a libel ; — beceu^se^ 
knowing the scope of the learned Judge's under- 
standing and professional ability;, I have a moral cer<- 
tainty that his opinion would be favourable. — If 
therefore libel or no libel be a question of law, as is 
a^rted by Mr. Bearcroft, I call for his Lordship-'s 
judgment upon that question, according to the re- 
^vilaroourse oj^ all trials, where the law and the fact, 
are blended; in all which cases the notorious office 
o£:the Ji^dge is to instruct the consciences of the 
Juryi to draw a correct legal conclusion from the 
&cts in evidence before them. A Jury are no more 
^upd to return a special verdict in cases of libel, 
tba^ Opon other trials criminal and civil^ where/ law 
If^ipiK^d with ^ct ^— th^^ are to find generally upon 
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both, deceiving, as they constantly do in every CSriWt 
at Westminster, the opinion of the Judge both oft 
the evidence and the law. 

Say the contrary who will, I assert this to be tfli 
genuine, unrepealed constitution of Etigland ; Md 
therefore, if the learned Judge shall teD ybil that 
this pampiUet ia in the abstract a libel ; though I 
shall not agree that you are therefore bomd ^ find 
the Defendant guilty unless you think ad Itl^ewise^ 
yet I admit his opinion ought to have very gfeat 
weight with you, and that you should not radily, 
nor without great consideratiop, gO agsinat it*---»Bot 
if you are only to find the fact of pHhlishmg^ v^mh 
is not even disputed ; and the Judge is to tell yOtf, 
that the matter of libel being on th^ reoMrdj he Mdl 
ekui himself up in silent, and give no opinlof} af atl 
as to the iibellous and seditious tendency of the ptfper, 
and yet shall nevertheless expect you to affiit the epi- 
thet of GUILTY /o the p^^iication of a thing, tkt 
©UILT of which to^ ar^ f>Thidy and hb tefi^s^ tuf 
earamme ;•— miserable indeed is the condition ifitO 
which we are fallen I Sinpe if you, ipllqwing «ucli 
directions, bring in a verdict of Guiltyy V^bout 
finding the publication to be a libel, or t^e pnbKshef 
seditious ; and I aft^p^irards^ in itiStigation of punish^ 
ment, shall apply to that humanity and inercy ^hidl^ 
is never deaf, when it can be addres^ qonsisti|intiy 
with the I9W ; I shall be told in the language \ bcs 
fore put in the mouths of the Judges^ ^^ Tou mt 

estopped, Sir, by the verdict: we cannot \ieif 
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^ yOQ 8dy ybur Client was mistaken^ but not 
^* Gtyi«Ltir ; for, had ihat been the opinioh of the 
** Jary, they had a jurisdiction to acquit him.** 

Such id the way in which the liberties of English* 
men are by this new doctrine to be shuffled about 
Irom Jury to Court, without having any solid found- 
Mion tb tebt on. I call this the efTect of new doc- 
tiiines^ because I do not find them suppbf ted by that 
cufkrent of ancient precedents which constitutes 
English law. — ^l%e history of seditious libels is per» 
jiaps one of the most intet-esting subjects which cai^ 
agitate b Court of Justice, and my fiiend thought it 
{irudent to toUch but very slightly upon it. 

We all knov^, that by the immemorial usage of 
this country, no man in a criminal case could ever be 
tonltMMed to plead a special plea ; — for although our 
Mieestbrs settled an accurate boundary between law 
8tid iiict,. obliging the party defendant who could not 
deny the latter to show his justification to the Court ; 
yet a mail accused of a crime had always a right to 
throw himself by a general plea upon the justice of 
his peers ; and on such general issue, his evidence 
to the Jury might ever be as broad and general as if 
he had pleaded a (Special justificatioti. The reason 
of this distinction is obvious. — The rights of pro- 
perty depend upon various intricate rules, which 
Irequire much learning to adjust, and much precisibn 
to give Ihenft stability; but CRiitffis consist wholly in 
intenftibn ; and of that which passes in thie breast of 
i^n Englishman as the motives of his actions^ none 
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but an English Jury shall judge. — It is therefcM'e im« 
possible^ in most criminal cases, to separate law 
from fact ; and consequently whether a writing be or 
be not a libel, never can be an abstract legal queHidti 
for Judges^ — ^And this position is proved by the im- 
memorial practice of courts, the forms of which are 
founded upon legal reasoning; for that very libels 
over which it seems you are not to entertain any ju« 
risdiction, is always read, and often delivered to yoa 
out of Court for your consideration. . 

The administration of criminal justiqe in the hands 
of the people, is ^the basis of all freedom. — While 
that remains there can be no tyranny^ l^ecaosp the 
people will not execute tyrannical lav^s on^ tbem* 
selves. — Whenever it is lost, liberty must fall .alot)g 
with it, because the sword of justice falls into the 
hands of men, who, however independent, have vfi 
common interest with the mass of the people.-— Our 
whole history is therefore chequered with the stru^tes 
of our ancestors to maintain this important {nrivi- 
lege, which in cases of libel has been too often a 
shameful and disgraceful subject of controversy. 

The ancient government of this country njot being 
founded, like the modern, upon public con9eQt»i|Qd 
opinion, but supported by ancient supersti^ns, and 
the lash of power, saw the seeds of its destruction, tft 
a free press. Printing therefore, upon thp revival of let- 
ters, when thelighlsofphilosophy ledtothedetectioa 
of prescriptive usurpations^ was considered as a matter 
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of state, and subjected to* the controul oJF licensers 
appointed by the Crown : ^nd although our ancestors 
had stipulated by Magna Charta^ that no frmman 
should be judged but by his peers, the Courts of 
Star-chamber and High Commission, consisting of 
privy-counsellors erected during pleasure, opposed 
themselves to that freedom of conscience and civil 
opinion, which even then were laying the foundations 
of the Revolution. — Whoever wrote pn the princi-^ 
pies of government was pilloried in the Star-chamber, 
and whoever exposed the errors of a &Ise religion 
was persecuted in the Commission court.— But no 
power can supersede the privil^esof men in society, 
whei) once th/e lights of learning and science hare 
arisen , amongst them. — The prerogatives which for* 
tner princes exercised with safety, and even with po- 
puladty, were not to be tolerated in the days of the 
First Charles, and our ancestors insisted that these 
arbitrary tribunals should he aboUshed.-— Why did 
they insist upon their abolition?*^ Was it that the 
question of libel, which was their principal Jurisdic*' 
tion, should be determined only by tlie Judges at 
Westminster ? — ^Iri the present times even such a re* 
form, though very defective, might be consistent with 
reason, because the Judges are now, honourable^ in* 
•dependent, and sagacious men ; but in those days 
they were often wretdies, — libels upon all judidi- 
ture ;-<-and instead of admiring the wisdom of our 
ancestors, if that had been their policy, I should 
4iay^ \\dd them up as lunatics^ to the scoff of pos- 



terity ; dinofe in the timdi when thesei tinccmatitti- 
tional tribunals were mpphnted, <ibe Courts of 
Wertioimter Hall were filled with meh who were 
equally the tools of power with those in the Star- 
chamber ;— and the whole policy of the change con- 
sislod in that principle, which was then never dii* 
puted^ viz. That the Judges lit Wesiminshnr in 
orimifnat cases were but a part of the Coukt ^ and 
Mold only administer justice through the mediuin 
q{ a Jury. 

W]hen the people^ by the aid of an upright Pir- 

liament^ had thus succeeded in reviving the consti- 

^ tutional trial by the country^ the next course tak^n 

by the ministers of the Crown^ wns to pollute what 

. they could not destroy.-^Sheriffs devoted to jiower 

. were appointed, and corrupt Juries packed to sacri- 

« fice the rights of their fellow'Citisens, under t&e 

. mask of a popular trial. This was practised by 

Charles the Second ; and was made one of Uie 

. enlarges agamst King James, for which he was ex* 

; pelled the kingdom* 

When Juries could not be found to their minds, 

, Judges were daring ^aioDgb to browbeat the Jotors, 

and to dictate to them what they called the law ; and 

. in Charles the Second's time an attempt was made, 

. wjbicb, if it had proved successful, would have be6p 

. 4ecisive.r*-Jn the year 1670 Penii and Mead> two 

' Quakers, being indicted for seditiously preaching to 

a multitude iumultuoushf asseriibled in Gracechurch 

Strept, were tried before the Recorder of Londonji 



who toid the ilury tfa«t iihey hod soibitfig tp do bat 
to iiuA whether thfe Defendants ■. had preached or 
tiot ; for that, irhetber the matter or the intentidii 
of their preaching were aeditiouBj w^e queattoni 
^ law and not of ftet^ whieb they v^re to kee^ 
to at their peril. The Jury^ iafter some ddhate^ 
feqnd ftnn gaiUy of speaking . to people fh 
^racecburch Street ; and on the Becorder^a tdKng 
tiiefn that they meanti no doobtj that he wtt 
speal^ing to a iumult of people there i he waa kr- 
forrned by the forenmn^ that they albwed of. no 
anch words in their finding) hutadbened to itbdr 
^rmer vfsrdrct.-~The Recorder reftised to re^ve H, 
and desired them to withdraw^ on whic^ they agaSH 
retired^ and brought in a genmi veidict of aoquittrf'; 
which the Court cpnaidefing (ts a oontcmpty aet a 
fine of forty fp^ks ppon e$cb pf them^ and coil^ 
demned then* to lie ifi prison titt it wais paid.«^E4- 
wardBushel^ one of the Juitm (to whom wie^are 
alnioat as rpuch indetited m to Mr. Haanpden^ who 
brought the ea^e of ^shi p?ni(Kiey h^dfe the Court 
of B^cheqner) refu^4 to pay his fiiie, md, bettig 
iihprisoned in conseoi^epce of (he refusal^ aiied out 
his writ of Habeas GofpiiSi whiphi with the caoae of 
htk comn^itmisnt (viz, hk refumg ta find t^carding 
to the direcfffftt ^tke 0ourf fn matter qf lew), was 
Yettirheii by thje Sbei^ of London to the <>ti|t fif 
GpownAKM FteM ; wh«|| pxd CM«f JwAS/ti^ VaiiglM*, 
(b \Aa ^imtnxkhMx^^ *^(div«n9d hid opinion as &I? 
Hnrki-^ Wn liMiil |idt»oS'thfs veil and ooloor .o( 
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f* wordSi which atiake a ilbQW of Mng scnnellyi;^ 
^^ but are in ^t nothing. If the tneaniog of these 
'^ words, ^noting, against the dit^ctim af the Court in 
^< matter of Urn ^ rbe, that if the Jud^, having heard 
'^' t|ie evidence given in Court (for he knows no 
^^io^ter), shall, tell the Jury upon this evidence^ 
^^ tba^ the law is for the Crown , and they, under the 
^ pbiti of fine and imprisonment, areto find accord- 
ingly ; every man se^ that the Jury is but a trou- 
btesome. delay t gi^eat charge, and of no use in de- 
termining right and wrong; and therefore the 
/^ triaU by them may be better abolished thaq conti- 
.^^ Qued; which were a strange and new-found tion- 
^' dusion, after a. trial so celeln^t^ for many hun* 
," dreds of yeara in this country/* 

He then applied thia sound doctrine with double 
force to criminal cases, and discharged the upright 
Jorer from his iUega) Qommitment. . 

llus determinataon, of the right of Juries to find 
a general verdict was never ;aft^v«[airda questioned by 
succeeding Judgea ; not ev^n in the. grept case of 
the seven Bishops, on which th?.. dispensing power 
and the personal fate of King James himself in a 
great measure depended. 

These conscientious Prelate^ were, you.KnovK, im- 
prisoned in the Tower, and prOf eppted by i^fprm^ 
^ tion for having ipetitiofted King J^ea th^, $eOfw4 ^ 
be excused from reading in their f^hurphes ^tti^ ^^^ciar 
-ration of indulgences which hie.h$d^pjuJt?|Kih^ 
trary to kw.— The trial iwaii h^iiUfe U^e baiL of tjje 



Cbort of King's' Behch, when the. Altorfie^ Qen^ri 
of that dajj rather more pereaiptorHy than my learned 
friend (who ih much be^er qualified fol- that ^f&ot, 
aird whom I'shbold be ^^ Uhsee in it); told; this 
Jaty^ that tk^had nothing to d^ut, wUk ih^-bar^ 
Jact of pubBcati^Tiy and said! be should therefore 
make no answec to the argoniehts of the Bishops' 
counsel, as-tO' whether the petition was or was no| 
vlibeU But Ghaef Justice W>igbr(nO friend to the 
liberty of. the subject, and with :WhO0i .1 should be 
ifls^ouch ashamed to compare my Lord, as Mr* Bear* 
croft to tlf^t Attorney General) interrupted htm« and 
said, ^^ Yes, MK Attorney, I will tell you what they 
**" offer, which it will lie upon you to answer :, thtf 
*^ would have you show; the 'Jury how this petition 
has disturbed the government, or diminished, tlie 
King's authority.'' So say L I would hav,e.. Mn 
Bearcfxift sbow you. Gentlemen, how this Dialogue 
has dt^iarbed the King's government,*— ^excited dis^ 
loyalty and disaffec^iou to his person, — and stan<d up 
disorders within these kingdoms. 
^ In the case of the Bishops, Mr. Justice PpweH 
followed the Chief Justice, saying to the Jury, ^^ I 
^^ have given my opinion ; but the whole matter if 
^^ before yau^ gentlemen, and you will judge of, itj^ 
Nor was it withdrawn from their judgment; for al^ 
theiugh the majority of the Court were of opinion 
that it was ^ libel, and had so publicly declared 
themsdves from the Bench^ yet by the unanimous 
dedaion of all the Judges, after the Court's owtt 
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opinion hfA been pi-onoafioed by wifiy of dtmrgp^ to 
fhe Jnry, the petition itarif, winch odntnne4 no in-* 
suendos to be filled tip uhidts, ms delivered into 
their handa to be canied oat of Coorty forthdrddi* 
berationf.~The Airy eooordingly ivttlMhew from the 
bar^ carrying the Bbel with them $ land (pttzded, I 
suppose^ by the infiunous opinion of the Jndgea) 
were most of the night in deliberation ;--">eU London 
surrounding the Court with an»ous eapedation for 
that verdict, which was to decide vdietber Enj^isb*^ 
men were to be freemen or slaves.— Gentlemen, 
the decision was in favour of freedom, fer the re^ 
Verend fathers were acquitted ; and though acquitted 
in direct opposition to the judgment of the Court, 
yet it never occurred even to those arbitrary Judges 
who presided in it to cast upon them a censure or s 
frown. This memorable and never-to-be-forgotten 
trial is a striking monument of the importance of 
these rights, which no Juror should ever surnnder ; 
4br if the legality of the petition iiad been referred 
as a question of law to the Court of King*8 Bench, 
the Bishops would have been sent back to the 
Tower,*^he dispensing power would have acquired 
new slrength,-^and perhaps the glorious era of tiie 
l^evolutipn and our present happy constitution might 
iiave been lost. 

Geiptlemen, I ought not to leave the subject of 
these doctrines, which in the libels of a few years 
^>ast were imputed to the noble Earl of whom I for- 
merly spdLo, without acknowledging that Lord Mans- 
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fidd ^n mttfaor the origmal composer of them, nor 
the eopier of them from these import sources: it is 
my duty to say, that hord Ouef Justice Lee, in the 
case oi the King against Owen, had recently laid 
d0wa the same :opiiuon3 before him. — But then Iboth 
^ these great Judges always conducted themselves 
99 trials of thtt sort, as the learned Judge will no 
(Jooht eooduet himself to-day ; they considered the 
Jury as opes to all the arguments of the Defendant's 
copnae) ;-*raiid in the very case of Owen, who was 
acquitted against the direction of the Court, the 
present Lord C!amden addressed the Jury, not as I 
aad addressing you, but with all the eloquence for 
wbich he is 80 justly cdebraled.-^llie practice, 
therefi>re, o£ these great Judges is a sufficient an- 
swer to tjseir opinions ; for if it be the law of Eng* 
hndy that the Jury may not dedde on the question 
of libel, the same law ought to extend its authority 
to. prevent their being told by counsel that they may. 
There is indeed no end of the absurdities which 
siK^ a doctrine involves ; for suppose that this Pro- 
secutor,/ instead of indicting my reverend friend for 
publishing Ibis Dialogue, had indicted him for pub- 
lishiiig the Bible, beginning at the first book of 
Genesis, and ending at the end of the Revelations, 
without tiie addition or subtraction of a letter, and 
without an innuendo to point out a libellous appllca-* 
tbn, only putting in at the beginning of the in* 
dictment that he published it with a blasphemous 
intention :~^n the trial for such a publication Mr. 
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Bearax>ft would gravely 8ay» ^^^QmkitXBitxC^^^ 
" Jury, you mu«t certainly fiiid^yJ^Kfir yeri 
'f that the Defendant is guilty of this indfetmentVl. e.*. 
*^ guilty of publishing the Bible with the in tent ions' 
\^ charged by it. To be sure, every body will kiagb 
*' when he hears it, and the conviction csaa do the 
*^ Defendant no possible harm; for the Court of 
^^ King's Bench will determine that it is not a libel, 
^< and he will be discharged from the consequences 
*^ of the verdict.'* — Gentlemen, I defy the most in- 
l^nious man living to make a distinction between 
that case and the present ; and in this way you arc 
desired to sport with your oaths, by pronouncing my 
reverend friend to be a criminal, without either deter- 
mining yourselves, or having a determination, op 
^ven an insinuation from the Judge that any crime 
has been committed ; following strictly that famous 
and respectable precedent of Rhadamanthus, judge of 
hell, who punishes first, and afterwards institutes an 
inquiry into the guilt. 

But it seems your verdict would be no punishment ^ 
if judgment on it was afterwards arrested.-^I am 
sure, if I had thought the Dean so lost to sen- 
sibility, as to feel it no punishment, he must have 
found another counsel to defend him. — But I know 
his nature better. — Conscious as he is of his own 
purity, he would leave the Court banging down his 
hfead in sorrow, if he were held out by your verdict 
a seditious subject, and a disturber of the prace of 
his country. — The arrest ofjudgment, which would 
follow in the term upon his appearance in Court as 
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a oonvicted criminal, would be a cruel insult upon 
his innocence, rather than a triumph over the unjust 
prosecutors of his pretended guilt. 

Let me, therefore, conclude with reminding you. 
Gentlemen, that if yoii find the Defendant guilty, 
not believing the thing published to be a libel, or 
the intention of the publisher seditious, your verdict 
«nd your opinions will be at variance, and it will 
then be between God and your own consciences to 
reconcile the contradiction. 
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SUBJECT 

^ • - - 

• * 

• ' . . ' OP THE 

fXiRTHER PROCEEDINGS 

imAN OF ST. ASAPH'S CASE.' 

J O enable the reader to understand thoraugkly the 
fkrtker pr.oce^^g^ in this memorable came, tmd 
more farticulat^y to ^smt him in appreciating the 
^ast wahie ^nd importance ^tke Libel BHly whiok it 
gttoe rise 40y it iecomes jtecessary to insert at f^U 
length Mr. Justife Biitter^s Charge to the Jury^ <at4 
what parsed in Cofirt before the 'verdiet.ttw recorded; 
hy whuA M will appear ihatthe rights iof Juries^ ^ 
qfien estabOshed by Act of ParUamentf .had bem 
completely abandoned Jfy all the profession except ky 
Mr. Erskine. The doctrine insisted and acted upon 
was, that the Jury were ponfimd to the mere act ^ 
puMishing, aiAd were bound by their oaths to tmwt 
iffalihelf whaieo^ might be the matter written, ^r 
pthRshed:--^ course xf proceeding wMch plfteed (he 
British pros^ ^ntir^ly in the hands of Jisid fnagifir 
Irdfes, appointed ^ the Crown. TMs dwtrim -Ppe 
say J was so completely fastened upon the publiCi thfft 
the reader will find in the fifth volujne of Sir James 
Burrow's Reports upon the trial, of JVoodfallfor pub- 
lishing the Letters of Junius, alluded to by Mr. Jus^ 
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tice BuUer in his Charge to the Jury at Shrewsbury^ 
that an ohjectim to that rule qf law^ as deiheredbj/ 
Lord Man^eld^ was considered to he perfectlyfrkofh 
Umsi—'the next time after timt dedsion when it ap- 
pears to have been again insisted upon j in the trial of 
the Rev. Mr. Bate Dudkyfor a Ubetin the Morning 
Herald on the Duke of Richmond^ Lord Mansfield 
told Mr. Erskine the moment he touched upo$ it in Am 
speech to the Jary^ that ** it was strange he shcM 
^* be contesting points now^ which the greatest fav* 
" yers in the Court had submitted, to for years b^dfjte 
*^ he was bom."" The Jury^ however^ acquitted Mr. 
Dudley notwithstanding^ and Mr. Erskinf continu^ 
to oppose the false doctrine^ which was at last ¥> comr 
pletely exposed and disgraced by thefMsfwing Speech^ 
in this cause^ that Mr. Fox thought the tifne €U loft 
ripe for the introduction qf the Libel BUk which he 
mooed soon after in the House of Commms^ and w^ 
seconded by Mr. ^rskine. The merits of this moft 
excellent statute^ which redeemed and we trust estq- 
Mishedfor ever the liberty qf the pres^, and the rights 
of British Juries^ will be more easijly explained and 
better understood by perusing thefollowmg Spaephsft 
which produced of the time a perfect ugumimily t$on 
the suhject. JVe have as a supplement tfi this vob^e 
printed the Libel Bill itself,, apd annexed (tfew ^* 
sercations. upon it. * 
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MR. JUSTICE BULLEffS CHANGE. 

Gbrtlemin of ths Jvkr, 

Xhi8 is an indictment against William 
%ipleyj for pajblislui:^ the pamphlet which you have 
keard^ and whichr the indictment states to be a libel. 
. The Defendant has pleaded that h6 is not 
guilty ; and whether be is guilty of the/act or not, 
is. the matter for you to decide. On the part of 
the prosecution to prove the publication, they have 
cdled Mr. Edwards^ who says^ that the words 
Gentleman and Farmer in the pamphlet, which 
he now produces, are the Dean of St. Asaph's hand- 
writing. He received the pamphlet, which he now 
prodtnces^ from the Dean, with the directions which 
he has. also produced^ and which have been read to 
:}!Ou: those directions are for him to get it printed with 
0n advertisement affixed to it, which is contained in 
that letter which has been read, which appears to b^ 
^ted the 24th of January 1783 ; and in conse- 
quence of that letter, which desires him to get the 
indpaedk |>ialpgue printed, he sent it to Marsh, a 
pd^f^ii^ according to the directions contained in the 
«^tttf# John Marsh says, this pamphlet was printed 
at their office, from what was sent by Mr. Edwards^ 
Afber some copies were struck off he saw the Dean ; 
lie told him Mr. Jones had had several copies. 
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The Dean seemed then quite surprised that any 
stir should be made about it. — William Jones ir 
then called, who says he bought the second pamphlet 
produced, from Marsh in ttte tiioftth- of February 
1783. He says, he is the Prosecutor of the in^ 
dictment; then ^he told you that he applied to the 
I'reasury about the prosecution, an* they did not 
take it up. This is the whole of the evideiioe for th* 
prosecution. For the Defendant, Edward Jones M 
fiecM called, w^o says, he wa^ a member of 4ie ^tnt- 
jhire committed : — ^^that it was intcndi^ -by th«to tQ 
print this Dialogue in Wekh :— ^that the Deanfisitid htf 
had received the p£<mphlet so late frokn Sir WQlteii 
Jones, that he had not had time to read it; he sayA^ 
iie told the Dean that he had collected the opiimMi 
of gentlemen, which were, that it might da harm t 
after that th^ Dean told hitn, that he was dbKgcJS 
to him for his information, that he should be sort^ 
to publish any thin^ that tended to sedition ; and it 
was for this reason thait it was not published in 
Welsh. This passed on the 7th of Januaty ?78*. 
Some time after, Mr. Shipley said he Would read it, 
to show it was not so ^ditrotis, h\it that lie read it 
with a rope aboat his neck; and When he had read it, 
he gave his opinion he did not thinkit quite so ba4. 
; Mr. Erskine. I ask your Lordship's pardon/ I 
believe the witness said it was ^t the rounty meeting 
where the Dean said this. 

Hfr. Jones. It Was the Same day, the '7th erf Ji- 
riuafy. .*.,.. 



• 

Mr^fys^ifie, JSulhr. T^, afterwards, at thecMnrtj 
pKOetiii^, he $9id hd mocld read ibto show it wq^s not 
0Qt««diiiQas, but tbat he t?ait it wttlt a rc^ about 
l^ft-ntcK;^ Mrben-Mhad read k, h& said he di^ not 
think it so bad> Xhm he called fiv&gentlemen wlm 
«p$4e( to bia charaiiter. Sir Watk3ai .WiUidrns 
WjTni^ aaya^ be has knoim A& I3dfendaiit eight or 
tiineiyMrs^ he^doea aot think hioa a mw. Itkelj tabe 
^liiHy of: tbab wiueh is now imputed to bkn» Six 
JBogs^r Mostya, vilm is Lord^lieutenant of FUnlk 
9fotfe> says be has known the fiefendant - several 
^m:;th8t he put him into the oommission o£ the 
peaoei .and appointed him a D(q)aty Iieutei»nt ; that 
ill bid opinicm be don't think the Dafifendaot capable 
Mntimng tip sedition or rebelKoti;. rM^or WiUiams 
JHys^ he has no reason to beliare the Befendant ca- 
pable of Ifeing guilty of the crime ifjnputed to him ; 
.09 tbe contrary, he thinks he woold be the first tliat 
wooU quell sedition. Colonel Mydde^ton says^. be 
bas known the X>ean<of St. Asaph near twelve years; 
.^t he has aJttended with the Dean at private me^- 
i|igt of the Justices^ and at quartear sessions;^ and 
m ^bi$e judgmeot the King has not a better subjtet. 
Bemiet Williamst likewise says^ he has known the 
Dean m^iy years $ that the Defendant is a peaceable 
man, not capable of stirring up sedition^ and he 
thinks he :is as peaceable a subject as any the King 
has.-r-Now, Gentlemen^ this is the whole of the 
evidenoe that has been given on the one side and the 
othen As fa ths several witnesses who have been 

P 4 
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ir«iM ia give Mr. Sk^leyihe iXarac^ of a quiet 
tmd peaceable many not dupimd to stir up iediiion; ^ 
that casmot geuem the present cdie^ fir the question 
for you to decide is, wkbthbb ub is cm is not 

4»VILTT OP PUBI^UUIKO THIS PAMPKLBT ? 

You have heard a gHeatdad said which really does . 

tiot bebdg to th6 case^ and a part of it has ember- 

•rassed me a good deal in what oumnerto treat it. I 

liahtiot subscribe to a great deal I have heard irom die 
Defendant's Counsel^ bat I do readily adfdait tlie truth 
and wisdom of that proposition whidi he slated from 

'Mr. Loc^e^ that^ *' wherever the law ends, tyranny 
^^ begins." The question then is^ What is the law 
as appliefible to this business ? and^ to narrow it stiU 
more, What is the law in this stage of the bomness i 

'You have been pressed very much by the Counsel, and 
sn.have I also, to give an opinioh ttpon tJIb questtoH, 

'mhther this pamphlet is or is^not a libel. Gentlemen^ 
a is my happiness thkt I find the law so well <md so 

JuUy settled, that . it is impossible for aty man whs 
means well to doubt about it; ahd the Gounsd lor 

ithe Defendant wts so cbnscioos that the law was so 
settled, that h^ himself stated whit he knew most 
be the answer which he would reeeive from ine; 
that is, that the hiatter appears npon the record ; and 
as such, it is hot for rhe, a single Judge sitting h^ren^ 
Nisi Priusy to say whether it is or is not a libel. 
Those who adopt the contrary doctrine, forget a little 

. to what lengths it would go ; for if that Jwere to be 
aUpwed> the .obvious consequenee would, be what 



/ 



OH Tint rrfiiAx. o» TRs dbast ap sv ; a^aph.' f2lf 

xns stated by ^ Counsel in reply ; narhely, that 
you deprive the subject o( that which is one of his 
dearest birthrights z'^you deprive htm of his appeaU 
you de(mve him of his m\t bf error ; for if I vira^ 
to ghre an opinion here, that it was not a libel, and 
yon adopted that, the matter is closed for ever. The 
law acts equally and justly, as the pamphlet itself 
states ; it is equal betvi^een the Prosecutor and the 
Defendai^; and whatever appears upon the record '^ 
not for 0^ decision here, but may be the subject of 
future considsration in the Court out of which the re- 
cord comet ; and afterwertb, if either party thinks fit, 
they have a Hg^t to carry it to the dernier resort, ami 
have the opinion of the House of Lords upon it^ and 
therefore that has been the uniform and established 
'answer, not only In criminal but civil cases : the law 
is the same in both, and there is* not a gentleman 
Tound this table who does not. know that is the con- > 
staotand uniform answer which is given in such cases. 
You have been addr£ssed by the guoiatidn of u great 
-many case* upon libels. It stems to me that that 
question is so well settled^ tfuzt gentlemen should not 
agitate k again ; or at least, when they do agitate it, 
it should be done by stating fairly and fully what has 
passed on dU ddes, not by stating a passage or two 
from a particular case that may be twisted to thepur-^ 
pose that they want it to answer ; and how this 

POGTBINS EVER COMBS TO BE NOW SERIOUSLY CON- 
TENDED FOE, IS A MATTER OP SOME ASTONISHMENT 
TO M£ ; 'for i DO NOT KNOW ANY ONE OUBSTION 

3 
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9^i8||49r THAtx . TJi4ta> ' xs(» I kiiow it is not the bm^ 
gU9^i9 of a paiiticN^ set or party of nien, becaufle 
the Y^vy ^t qia^ titet hat ^er visen upoa a. \iM, 
mm fjeildiicked by a very respectable and a.vecy hoi- 
noUrabte XBaiX> !who is aa warm a 'partisan (s^ful upon 
ihe sasfe side of the question) as the Goiinsel for the 
Deftandant. and I bdieve o£ what is eaUed the same 
f arty* But be stated the case in a few words, 
.wbich I certainly adqrtad afterwards^ aad which I 
beUeVe^ no man ev^r doijbifld aboot the propriety of. 
Th^^t al$e arose not three wed^s ago at GuildhaB^ 
upon a question on a libel ; aadan >slating the plaiti- 
ti^pti^ase, he told the Juiy^ that there qouM be but 
* three questions. 

The first is. Whether the Defendant is ^Uty o^ 
publishing the Irbel? 

^ Th^ s^cond^ Whether the innnendos or the^avcr- 
Qient^ mad^ on the record, are true ? 

The third, which is a question of law. Whether, it 
is lihei or not ? — Therefore said he *, the two first 
are the only questions* you hare to conisider: and 
this, added he very rightly, is tdear^ and undoubted 
Jaw ; it was adopted by me as clear and undoubted 
law^ and it has been so held for considerably more 
J^han a century past. It is indeed admitted by the 
Counsel, that upon great consideration it has been 
SQ held in ^one of the caaes he mentioned, by a noble 

a Mr. John lioej- tben A^or^uy pep^rfl. 



distingcRsbed hdnouTi m dafe;$f;$t q^urt qf o^fniii^ 
jxisiice hi tfa>$ ootiiftrj^^.sici^l. ic:is^ woftl^ of i^^Jfi^vd-t 
tiocl^ how that case .<:aBifi: cWy^ ^^^ t^smy.^^ight 
7^19 pasty during vi^ieh. tiiOm y^^ h^v^ hadf f vast 
nmhber of proaecutioiis In difT^nt. st^pff^.fofj ^iM^ 
the imifcurm *and miFavH&le .^ots^fA of H^at^n^ible 
Jadge ha» beea totstdt^. feb^. qu«Htioa^ a& I hfv^Jusk 
fitaled ihe« to you; and.tbotigh Ike ^^^ii^s^ j^aYO beea 
de^hded by Counsel not jyikdy ta yjeld jmucb^ yet 
tha^ point mw inMer foufid fmiUi with.'byitheRii ;. and 
oflen as it has hiem enfiidc^ by. IJ19 Coijurti^ they 
Mv^r bamr attempt^ .yet 1^ my $pfMqai%y9n to set 
it aside ; at bst it cgme. qn in ^. w^y-^tjbie x^fjMe 
Jtidge himse^ brought it on by stating t^ th^ C9oot 
ivhftt his direotiona had aitimys be^n^ . wUh a dfstre to 
know vrbetber^ in their opiiiions, the direption>was 
right or wrong ? .The Gpi^t was unaninH>ps}y of 
opinion that it was r^ht> .and that the If^vf bpi^ np 
<}uestibn or dispute. H is. adni(t^ by the Counsel 
likewise^ tihat in the time th^t Lord Chief Justice 
Lee presided in the Court of |Ung!s Bench the sanie 
doctrine was laid down aa.cteariu)d established; a 
sounder bwyer^ or a mone 4\onQ5t man^ n^ver sal on 
the Bentk than he was. Bat if we trace the ques- 
tion further b«^k, itwiU beYound that about the 
yttr 1731 (which I suppose has not esoaped the di- 
ligence of the Counsel) another Chief Justice Jield 
the same doctrine, and in terms which are more ob- 
servable than those in most of the other cases^ be^^ 
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caose they show pretty dearly wben and how it. was 
that this idea was first broached. That was to in^ 
formattbn against one Franklin , I think, fer publishing 
a libel, called the Crts^nmu The then Chief Justice 
stated the three qnestkms to the Jury ia the same 
way I mentioned. He said, '' The first is as to ther^ 
<* hit of publication. Secondly, Whether the 
*' averments in the informiition are true or not I 
<' And thirdly, Whether it is a libel r*--He says, 
*^ There are but two ^pie^ons for your consider* 
^ ation : the third is merely a question of law, with 
^' which yod the Jury have nothing to do^ as has 
'' now of late been thought by some people whp 
ought to know better ) but,*** says be^ *^ we must 
always take care to distinguish betwera matters 
*^ of law and matters of fact, and they are not to be 
** conifounded.'*— With sudi a train of authorities 
it is rather extraordinary to hear that matter wfw 
broached as a question which admits of doiibt. And 
if they go farther baclc t^ey will find it atill dearer ; 
ibr about the time of the Revdution auliiorities will 
be found which go directly to the point . In one of 
them, which arose within a year or two from the 
time of the case of the seven Bishops^ which the 
Counsel alluded to, a Defendant in an informatics 
for a libel, which was tVied at bar, said to the 
Court, ^' As the information states this to be a 
^^ scandalous and seditious libel, I desire it may be 
** left to the Jury to say whether it is^scaindaloas and 
^^ seditious lib^l or not.^" The attewer then given 
by the Court was, ** That is matter of law ; the Jury 



xnt THS TBIAL Oi^ TSB DBJLK OF .ST« ASAPR. 221 

'^ are to decide upon the fiect ; and if they find yoa 
^^ guilty of the Act) the Coart will afterwards con- 
*^ sider whether it is or not a libel.'* — ^If one goes 
still . farther badc:^ we .find it . settled a$ a principle 
which admits of no dispute^ and laid down so ear^ 
«s the reign of Queen Elizabedi^ as a maxim, that 
^^ ad ftupstionemjacti respondent jurtttores, ad quofr^ 
^' sHonentJurU respondent judicfsJ^ And in the case 
that the Counsel has thought fit to allude to under 
th6 name of BushelFs case, the same maxim is re« 
isognisi^ by the Court negatively, viz. ^' ad qiue^ 
\* stionem/ucti non respondent juleps ^ ad gtuestionem 
f^ legis non rrespondent juratares i' for, said the Court 
Bnanimonsly, if. it be asked of the Jury what the 
}aw is, they cannot say ; . if it be asked pf the Court 
Vvhat the fact is, they cannot saj. — Now so it stands 
as tojegiil history upon thebusiness« Suppose there 
were no* authority at all, can any thing be a stronger 
proof of the impropriety of what is contended for 
[by.the Counsel for the Defefidant than what they 
have had recourse to? You have been addressed 
pot as is very usual tp address a Jury, which 
you tpust Vuqw yourselves if yoq have often served 
iupon them i^— ^you liaye been addr^ed upon a <|ues* 
tion pf law, oq which they have quoted cases for a 
c^entpry back. Now ar^ you ppsses^d of thpse 
cases }x\ your owii (nipds ? Are you apprised of t}ie 
dbtinctipns oi^ which' tl)ose deterniinations nft 
founded ? Is it not a l^tle ^tiaor^nary to |?quir^ of 
a Jui^ that they shpuU carry all the legal detef mina- 
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tions in their minds ? If <Hifc looks a Iit?tle feither 
into the constitution ^ it seems' to me that wH^ont 
recourse to authorities it cannot admit of a doubt 
^at is the mode of administering justice in this 
country. — ^The Judges are appointed to decide the 
law, the Juries to decide the faet-^How ? — bofli 
under the solemn obligattoh of an oath ; the Judges 
are sworn to administer the law faithfuHy and truly ; 
the Jury are not so «wom, but to give a true verditt 
according to the evidence. Did ever any msm iiear 
of \tj or was it ever yel attempted to give evidence 
of what the law was ?— -Jf it were done in one ifi- 
stance, it must hold in aH. Suppose a Jury sbotild 
say that whidi is stated upon a record is high treasdu 
or murder; if the facts <;harged upon the record are 
not so, it is the duty of the Court to look into iJie 
record) and they are bound by their oaths to dis- 
charge the Defendant : the tjonsequence, if it were 
not so, would be, that a man would be liable to be 
hanged who had ofFended against no law at all. It 
is for the Court to say whether it is any offence or 
not, affter the fact is fotind by the Jury, ft wouAd 
undoubtedly hold in civil cases as well as criminal, 
and as the Counsel for the prosecution has said an 
reply, by the same reason hi the casie of an eject- 
ment, you might give a verdict against law. 
But was it ever supposed that a Jury was competent 
to say, what is the operation of a fine, or a recto- 
Very, or a warranty, v^hich are mere questions of 
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iaw ? • Then tht Counfsel says, it is a very extraordi- 
nary thing if yoa hare nothing else to decide but thfe 
Ittct of the publication ; because then th^ Jury are 
to do nothing hilt to decide that which was never 
i£^u(ed. Now there is a great deal of art in thsrt 
-argument, and it was very ingeniously put by the 
Counsel ; but all that arises from the want of distiiv- 
^ishiQg how the matter comes here, and how It 
MsOids now: it is not true that the Defendant by the 
ifssne admits thbt he ever published it. No, upon 
•tile recdrd he denies it, but when he comes here he 
tiiinks fit to admit it: but that does not alter 4;he 
liiode of trial. Then it is asserted, that if you go 
upon the publication only, the Defendant wouH 
be fornid guilty, though he is innocent. But that 
kf t^ no means the case; and it is only necessary 
to see how many guards the law has made, to show 
how f^iacious the argument is. If the fact were, 
that the Defendant never denied the publication, .but 
meant to admit it, and insist that it was not a in)el, 
he had another way in which he should have done It, 
a W^ universally known to the profession ; he ought 
to liave demurred to the indictment, by which in 
anbfttance he would have said — ^I admit the fact of 
piri)Kshing it, but deny that it is any offence. But 
be is not precluded even now from saying it is not 
% Vkel ; fer if the fiict be fonnd by you, that he did 
puUish the pamphlet, and upon future consideration 

Ihe Court of Kin^'9 Bench shall be of opinion th»t 
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it 18 not a libeU be must then hi acquitted*. As 
to his coming here, it is his own choice. 

Bat, say the Q)unsel farther, it is clear in point of 

law, that in a criminal case the Defendant cannot 

plead specially, therefore he might give any thing in 

evidence that would be a justification if he could* 

plead specially. I admit it; but what does that 

amount to ? You must plead matter of fact ; you 

cannot plead matter of law^ the plea is bad if you 

do: then admitting that he could give that in evir 

dence upon Not guilty, which would in point of lav?, 

if pleaded, amount to an excuse or a defence.; thrs 

, question still is, what are the facts on which the d^ 

fence is founded i That brings the case to tine .<}ue^ 

tion of publication, for theinuuendos are.no mprip 

than this : the indictment says, that by the letter Q. 

is meant Qentleman, and by the letter F. is ii^eant 

Farmer. Now the title of this pamphlet is, " Tl^ 

^^ Principles of Government, in a Dialogue bet^yeen.^ 

•* Gentleman and a Farmer.'' The first qu^stioii if, 

whether the G. means Gentleman, and the JP. Farmn: 

the next questiou is not upon initials or letters th«t 

may be doubtful, but whether the King, writteiV^at 

length, means tke King ofQreat i^^itain, and w^h«- 

ther the Parliament me^/ps the Pfi^Uameut qfQrffit 

$ritain : these ^re ppints J d9n't )l^ow how to Sti^te 

9 question upon » and if you «re satisfied as to, the 

* It must be obvtoi^ to^v^ bo^j Hani a|08 this doct^fioe t^ 
|)ress wss in tbe hands of judges appointed bj the QrpwiVr 
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Innuendos^ the only remaining question of fact is as to 
tte publication. Whether Mr. Edvirard Jones's evi* 
dence will or will liot operate in mitigation of punish-^* 
tnenti is not a question for me to give an opinion 
tipon^ because it is not for me to inflict the punish- 
mept^ if the Defendant is found guilty^ But upon his 
evidence it stands thus ; the Dean had thoughts of 
printing the pamphlet in Welsh, but upon what was 
said to him by Mr. Jones, and other gentlemen, his 
friends^ he declined it, but he afterwards published 
it in English ; for this conversation is sworn by Jones 
to be on the 7th of January, and not till the 24th 
of January does he send this letter to Edwards with 
the pamphlet, desiring that it might be published ; 
therefore there is no contradiction as to the publica* 
tion ; and if you are satisfied of this in point of 
feet, it is my duty to tell you in point of law 
you are bound to find the Defendant guHty. I wish 
to be as explicit as I can in the directions I give, be- 
cause> if I 'err in any respect, it is open to the De- 
fendant to have it corrected. As fer as it is necessary 
to give any opinion in point of law upon the subject 
of the trial, I (eadily do it ; beyond that I don't mean 
to say a word, because it is not necessary nor proper 
here. In a future stage of the business, if the Defendant 
is found guilty, he will have a right to demand my 
ojpinion ; and if ever that happens, it is my duty to 
gi^'f it, aqd then I will ; but till that happens I do 
not think improper, or by any means incumbent upon 
one who sits where I do, to go out of the case to 
* * VOL.. !• . . ^ .. . . 
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^ve an opinion upon a subject, which the present 
stage of the case does not require ; therefore I can 
only say, that if you are satisfied that the Defendant 
did publish this pamphlet, and are satisfied as to .tb^ 
truth of the innuendos, in point of law you ought 
to find him guilty ; if you think they ar^,not true^ you 
will of course acquit him. 

The Jury withdrew to consider of their verdict, 
pnd in about half an hour returned again into Court* 

Associate. Gentlemen, do you find the Defoidaot 
guilty or not guilty ? . 

Foreman. Guilty of publishing only* 

Mr. Ershine. You find him guUty of publishinig 
only? 

A Juror. Guilty only of publishing. 

Mr. Justice BuUer. I believe that is a verdict not 
quite correct — ^You must explain that one way or the 
x>ther as to the meaning of the innuendos. The indict* 
ment has stated that G; means Gentleman, F.. Far^ 
mer ; the King, the King of Great Britain, and the 
Parliament, the Parliament of Great Britain. 

One of the Jury. We have no doubt of that« 

Mr. Justice BuUer. If you find him guilty of pub« 
lishing, you must not say the word only. 

Mr. ErsUne. By that . they mean, to find ther« 
was no sedition. 

A Juror. We only find him guilty of publishing* 
We do not find any thing else. 

Mr. Ershine. I beg your Lordship's pardon with 
l^eat submission. I am spre I mean nothing that is 
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irregular. I understand they say. We only find him 
guilty of publtshmg. 

ji Juror. Certainly, that is all we do find. 

Mr. Broderkk. They have not found that it is i 
libel of and concerning the King and his Govern-^ 
ment. 

Mr. Justice Buller. If you only attend to what is 
Sipiid, there is no question or doubt. If you are satis- 
fied whether the letter G. means Grentleman, whether 
F. means Farmer, the King means King of Great 
Britain, the Parliament the Parliament of Great Bri- 
tw»=s— if they are all satisfied it is so, — is there any 
other innuendo in the indictment ? 

Mr. Leycester. Yes, there is one more upon the 
vifOvA votes^. 

Mr. Ershine. When the Jury came into Court 
they gave, in the hearing of every man present, the 
very verdict that was given in the case of the King 
against Woodfall ; they said. Guilty of publishing 
only. Gentlemen, I desire to know whether you 
inean the word only to stand in your verdict? 

Oi^e of the Jury. Certainly. 

jinother Juror. Certainly. 

Mr. Justice Buller. Gentlemen, if you add the 
word onlyy it will be negativing the innuendos ; it 
will be negativing, that by the word King it means 
King of Great Britain ; by the word Parliament, 
Parliament of Great Britain ; by the letter F. it means 
Parmer, and G, Gentleman : that I understand yov 
do not mean* 

a 2 
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A Juror. No« 

Mr. Ershine. My Lord, I say that will have the 
effect of a general verdict of Guilty. I desire the 
verdict may be recorded. I desire your Lordship pit- 
ting here as Judge to record the verdict as given bjf 
the Jury. If the Jury depart from the word onfy^ 
they alter their verdict, 

Mr. Justice BuUer. I will take the verdict as they 
mean to give it ; it shall not be altered. Gentlemen^ 
if I understand you right, your verdict is this^ yop 
mean to say guilty of publishing this libel ? 

j4 Juror. No ; the pamphlet ; we do not <lecid^ 
upon its being a Ubel. 

Mr. Justice BuUer. You say hq is guilty of pub- 
lishing the pamphlet, and that the meaning of th<^ 
innuendos is as stated in the i^i^tment, 

A Juror. Certainly. 

Mr. Erskin9n Is th^e word only to stand part qf 
your verdict ? 

A Juror^ Certainly. 

Mr. Erskine. Then I mskt it shall be recorded). 

Mr. Justice Buller. Then the verdict must be 
misunderstood ; let me understand the Jury. 

Mr. Erskine. The Jury do. understaod their ver-* 
diet. 

Mr. ^iice- Buller. Sir, I will qot be interrupted. 

Mr. Erskine. I stand here as an advocate for a bro^ 
•ther citizen, and I desire that the word only^ may be 
recorded. 

Mr. Justice Buller. Sit down. Sir; rqinenib^ your 
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SbQ^^ or I shall bis obliged to prpceed in anbther 
manner. 

Mr. Erskine. Your Lordsbip may proceed in 
iMiat manner yoa tfaink fit ; I know my duty as well 
as your Lordship knows yours. I shall not alter my 
conduct* 

* Mr. Justice BuUer^ Geutlemeti, if you say guilty 
of publishing only; you negative the meaning of the 
particular words I have mentioned. 
. A' Jktr9r. Then we beg to go out. 

Mrl Justice Buller. If you say guilty of publishing 
dbly^ tbec^tesequeiicd is thjs^ that you negative the 
meaning of the different words I mentioned to you-^ 
Thkt i^ thiei operation of the word .m/^-— -Tbiey .are 
caideavQjaritig to make you giViC a verdidL ih words difr 
ferent from what you mean. 

jt Juror. We should be Very glad, to be mfbrined 
how it will operate? 

M-. Justice Buller. If you say nothing more. 'fai:^ 
'^dhim guilty of publishing, ^iid leave out the word 
4mb/^ :the question of law. is* open, upon the record^ 
and 4^y< miay apply to the Court of King's Benob^ 
and move in arrest of judgment there. If they are 
iiot satiifiied with the opinion of that Court, either 
party has a right to go to the Housd of: Lords, if 
you find nothings oKnrethjLn.' the! simfjle fact ; but if 
yoa ad4 the word fnhf; you do jiot find all the faicts ; 
fou SebJOOft fidd Jd iact that the ietiter.G; means Gen^ 
tleman ; that F. means Farmer ; the King, the King 
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of Great BriUiia ; and Parliamenti the 'Pasliament flf 
Great Britain. ; 

A Juror. We admit that. 

Mr. Justice Bulier. Then you niost IfMm Mit tlw 
word onli/. ^ . . 

Mr. Erskine. I beg pardon. I beg to ask ^©tif 
Lordship this question, ^\fy>ietber» if the Jur^^ find 
him gaiity of publishing, leaving out the word.<Qfi^i 
and if the judgment is pot arr^osted by the Court: of 
King's Bench J whether the aeiiitipn dpes iiot d^n4 
xecorded? 

. Mr. Justice j^tdier. No> it does not| •ttiides3.tho 
-paodplitet be a libel in point of law. 

Mr. JSrsbine^ True ; but can I 9ay thtt theiP^? 
-fendant did not pubhdi it aeditioualy, if)\xigm^in 
not arretted, but entered in the record i . , 

Mr. Justiee Buller. I say it will not ^t^d lA. prpy* 
ing the sedition. (Gentlemen, f td} it yoo as lawj^ 
tnd this is my p^rtioi^ar satisfaction, as I told you 
tehfin sumcning up the .case ; if in what I i^oiK.My t9 
jQ^ 1 am wrong in ^ny instance, tbisy have b /ight 
.ic\ move for a: new triaL Tiie law is this v. if ^mi 6»d 
tfahn guilty of publi^hingf without saying wmap^ the 
i^stion whether libel or not is open for 

ation of the Court. * ^ 

> 

ji Jurpr. ^Mt is wl^ we mean* 

Sir. Justice Butler^ If yqu say, Gnilty df poblifihi^ 
ing only, it is an incompletis i^erdictj^ bccMUKtdf.libs 
word only^ ^: . . r. .-: :. j .. ..; . <:,v//a4 
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; <^ dRQ-ofi^ We Geitaiiily fiiean to leave the matter 
4lf liljei to the Court. . :\ 

Mr. Erskbw, Do you fiiid sedittori ? 
: rui Jtoir. . No ;. not ^6. . . We do not give any ver- 
dict upon it. .» 

Mr. Justice /Butter*: I speak from adjudged cases 
^rwitttake the verdict when .you dxiderstaud it yoUr- 
selves in the words you give it) : if you say, Guilty o£ 
^Uisfamg only^ there must be aa6ther trial/ 
: A Jtiror: We di4 not say so ; obly guilty of pub^ 
lijhml;. 

Mt. . Erskine^ Will, your Lordship allow it to be 
fi^eoorded thos^ only ^oilty of publishing ? 

Mn. Justite BuUeu It is misunderstood. 

Xr. Ersime. The Jury say, only gmlty of pub*^ 
lishaag; .Oiic6 cnore^ I desire that tliat verdict Inay be 
reeirfdM. . 

Mr» Juslki Bullir. If you say, ohly guilty of pub^^: 
lishtng) then, it is ooiitrary to the innuendos ; if ypii 
think: tbe wdrd King taeans the King of Great Bri^^ 
taifa ; the word Pariiatoent, the Parliament of Greati 
Britain ; the G. means Gentleman ; and the F. Fah»> 
xner';' yt^umuy my /&£f^' Guilty j6f publishing ; 'JiU^it 
whether a libel: or not, thfe Jury d6 not find.^ . \ 

M Jurof.^ Yes; . . *-v 

Mr. Erskirte. ..la^ed thiaqoestion of your Lord-*, 
ship in the heamgof the Jury^ whether, updn\the 
vehiict you^dm^e tbem ta'find> th^ seditick;t which 
t^ baine bot io^tiA, will 6ot hi inferred by tbel 
Court if judgment is not arresfcd ? ' C 
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Mr. Justice^Buller. Will you attend? Do foa 
give it in thi« way, Guilty of the pubficationy bot 
whether a libel or not, yoa do not find } 

A Juror. We do not find it a libel^ my Lordi we 
do not decide upon it. 

il^r. Erskine^ They find it no libel* 

Mr. Justice BulUr. Yoa see what is attempted to 
be done ? 

Mr. Erskhie. Tl)ere is nothing wrong atteniiptei^ 
upon my part. I ask this once again in. the hearing 
of the Jury; and I desire an answer from your Lord-- 
ahipas Judge, whether or noj when loometo.move 
in arrest of judgment^ and the Court enter cq> jiidgk 
ment, and say it is a tibel^ whether I can after- 
wards say^ in mitigation of punishment^ the De* 
fendant was not guilty of publishing it with a sedi* 
tious intent, when he is found guilty of pub)«shhig 
it in manner, arid form as stated ; and whether the 
Jury are not thus made to find him guilty of sedition, 
when in the same moment they say they did not 
mean to do so. Gentlemen, do you find him guilty 
of sedition ? 

A Jwor. We do not, neither one or the othec« 

Mr. Justice BulUr. Take the verdict. 

Associate. You say. Guilty of publishing ; but; 
whether a Hbel or not you do not find ^ 

A Juror. That is not the verdict. 

Mr.' Justice Btdler. You say. Guilty of pub- 
lishing, but whether a libel or not you do not find} 
^ that your meaning I 
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A Juror. Thnt is our meaning. 

(hie of the Counsel. Do you leave the intention 
to the Court? 

jI Juror. Certainly. 

Mr. Cou^r. The int^tion aris^ out of the re* 
cord. 

Mr. Justice Buller. And unless it is clear upon 
record^ there can be no judgment upon it. 

Mr. Bear croft. You mean to leave the law where 

it IS? . 

A Juror. * Cet*tainly» > 

Mr. Justice Buller. The fittt verdict wa» aa deal" 

US could be, th^ only wanteiit ta be coolbttnikdL ' 



ON the %th of Niyoember, the second day of the en- 
suing term^ Mr. Erskipe moved the Court ofKing^s 
Bench to set aside the verdict ^ for tie misdirection^ 
th^ Judge in the foregoing Charge to the Jury^ and 
obtained a rule to show cause, why there should not be 
a new trials 
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Mr. Erskine's Speech, delivered in the Courts 

of Kings Bench, on Monday ike Sth of No* 

• " ' ' • ... ^^. ' 

vember 1784, on his Motion for a New Trial 
m D^'i§nce ^ the Dean of St. Aj^aph. . 
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jVlR. Erskine began by stating to the Court the *ub^ 
stance of the indictment against t4@ Dean Of St. 
Assipb^ which chaiig^d ihs pbblicatidA with an inten* 
tioni t^mokt the pdoplcLto subvert thfe^ goi^ertinnen^ 
by armed rebellion ; — the mere evidence of the pub- 
lication of the Dialogtte-4Vhicb. the Prosecutor had 
relied on to establish that malicious intention, — and 
the m^rvser in which the Defendant had^ by evidence 
9f hisTe^ motives for publishing it, as. contained in 
the advertisement, rebutted the truth of the epithets 
charged by the indictment. 

He then stated the substance of^his speech to the 
Jury at Shrewsbury, maintaining the legality of the^ 
Dialogue, the right of the Jury to consider that le- 
gality, the injustice of a verdict affixing the epithet 
of guilty to a publication, without first considering 
whether the thing published contained any guilii 
and, above all, the right which the Jury unquestion- 
ably had (even upon the authority of those very cases 
urged against his Client) to take the evidence into con- 
sideration, by which the Defendant sought to excul* 



pateliimself from the aedmou^ ii^taiition ahar-|Bed by/ 
the indictment* 

He ^aid that the 80t>stance of Mr. JiHies!s/evU 

detiGe ws, thfit k had deen fi^jnieruipn of tM FUnt*^ 

shire CommiUee tt)irQ^\laie^ihei,{)^lqgue in^ f^P^isfii* 

that it was delivered to him to give to a Mr. Lloyd 

for tbaC purpose;' that iheyl>&m imd jast ihm re^ 

eeived itfrdm Sir lViUiam\ Jqnes^ m^ had Qot^b^ad 

tiftoe to read it l^ore.he d^If^ei^. it to thfi witness^ 

Some days^fter^ Mr. Jones miA& to the D^f,. telling 

\m%, that he had collected the opinions or^ oqi^ gfsxx^ 

tkmen that the trans}atipn of it in to Wel^l^jn^ht da 

barm : the ^Dean's anawer (.^9 H^p nxvb^.thPUI 

BSAJ> THE 7HiN0HiMSB]:.f ) WftathiSj ^^Xwxi Very qouch 

^^ obliged to you for what you have cqmnittnicatetl 

^^ respectidg the pamphlet.^ ] shoruld be excecdiii|^ 

^^ sprry to ppUish any thing that should ten4.to se* 

^^dJtion.** 'Mr. Ermine contended that this was nn 

admtssioti On the Dean^s part that he thought it se^ 

^tibus, fpr he had never read it; but that his con-f 

)i^ 8how<ed that he was not seditiously jqclinedj 

atoce he stopped the publicatiori even in coinpliai^ 

with the atfcpted scruples of npfen whom he ibvknd out^ 

on eeading it, ip. b0 both wicked and ignorant; and 

the translation pf it jntq Welsh was accordingly. 

dropf^* . ... 

Mr. ionti had fof ther saidi, (bat many persons af^ 
terwards, and particularly Mr, JFitzma^rice, made 
iiary fpe^ with the Pesn^9 cbaivct^r, for having eo* 
ten»in«4 m y^ ^ (nmstaiipg il inta Wp^i. kr 



* 

Was publicly tnentioned at thic general meeting of the 
county, and many opprobrious epithets being fastener) 
on the Diak>gue itself, the l)ean satd^ *' J am now 
^^ called upon to show thai it is not ieditious^ and 1 

'■ tead it with a rope about my neck,** 

•• • . '. 

MB. SRSKINS TUHlH 8]^dj&B.AS f6L^OW8 VERBATIM*. 

• My Lofd, although this is not the place for any 
eommehiary on the evidence-, I cannbt help reiharic- 
ing, that this t^SLpresskJrt' \vas sttong'ppoof tbattbe^ 
Dean did tiot think tit sedkious; for it is £^iird to 
toppose that a man, feeling hurt at the* accusalton of 
sedition, should say, I am now called upon to- show- 
I am not seditious,' and then proceed to read that: 
aloud, which he felt dnd beliefved to contain sedttton. 
The ^ords Which follow^ " I read it with a ropd 
^ aboui my neck," conf&'m this c6nstru(;tioti« Thci 
6bvtoas sense of whi^h is- — I am nbw^ ce^lled upon to 
fibovir that this Dialogue is not seditious ;i—^it has never 
been read by those who call it so ; — 1 will read it inr 
its own 'vindication, ahdMn nline — *^ / read it with a 
*^ rope about my neck^^^ that is—^if it be tr^sonable, m 
is asserted, it is a misdemeanor to> read it; but I am 
. 8o convinced of its -innocerifce, that I -itead it not- 
withstanding— mee> jStfr^cttfo. • : I. 

The only part of Mr. Jones's evidence wJiich re* 
main^, isr aa foilbws < i asked him-, *^ Did you cbl- 
" Ject, from what ttte -Dtan Said, that his opiaiotf 

was, that ihe Dialogue was eohdtitution^l |ind 

legrf ?*» His atiswehWas-: -<^ U«W)^0»TBBiLt^ 
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f< Dean flaM, Now, 1 have r^d this, I do not think 
^ k so bed' a thtag; and L think we ought to pub*: 
** lisb it, in vindication of the cojnmtt^ej^ The 
questioii and answer 'mast be taken in fairness toge- 
tber :-^the witness w^ asked if he coliected from the 
Dean, that he thought it innocent and constitutional^ 
and theiirst t&m in the answer is decisive; that th^ 
witness did not merely think it less criminal than it 
had been supposed, but perfectly . constitutional i £ot 
he sa^, '^ UmUuitedly I collected thai he thought so."* 
The Dean satdy be thought he ought to ptibUsh it 
in vindication of the oommittee; audit is repugnant 
to common sensb, to belieVe that if the Dean bad 
supposed the Dialogue in uny degree criminal, he 
would have proposed to publish it himself, in vindi*- 
cation of a former intention of publication by the 
committee.-^It would have been a confirmation, not 
a refutation of the charge. 

. The learned Judge, after reciting the evidence^ 
which I have just been stating (merely as a matter 
of form, since afterwards it was laid wholly out of 
•the question), began by telKng the Jury, that he was 
astonished at a great deal he bad heard from the De* 
fendantV Counsel ; for that he did not know any one 
question of law more thoroughly settled than the 
doctrine of libels, as be proposed to state it to them : 
~il then became my turn to be astonished. Mr. Jus- 
tice Buller then proceeded to state, that what had 
fallen from me, namely, that the Jury had a right to 
consider the Kbel, was only the language of a party 



^ this country ; but' that the carUrairytf their notzoTtt 
was SQ well estabUsbed, that no man who- meant tt^/f, 
ceuld doubt concerning it. 

It appeared afterwards that Mr. Lee and myseff 
jvere members of this party; though my frieBd was 
ctiarged with having deserted hi$ colours; as he was 
the first authority that was cited against me; and what 
feoderedtheautharity morecurious, the leaMied^J^dge 
mentioned^ that, he had delivered his dictum at 
Gaildhail as CdoMet for a Plaintiff, when these doc* 
trines might have been convenient for the interests 
of his Client, and therefore no evidence of his opi« 
nion. This quotation, however, bad pef kafmmoPt 
weight witlvthe Jury than all that followed, and cer* 
tainly the novelty of it entitled it to attention. 

I hope, however, the sentiments imputed to my 
friend were not necessary upon that occasion ; if they 
were, his Client was betrayed : for I was myself in 
the.caiise alluded to; and l4ake upon me to affirm^ 
that Mr. Lee did not, directly or indirectly , utter znj 
sentiment in the most remote degree resembling that 
which the learned Judge was pleased to impute to- 
him for the support of his charge. This I shall 
continue to affirm notwithstanding the Judge's de*- 
claration to the contraiy, until I am contradicted by 
Mr. Lee himself, who is here to answer me if I 
misrepresent him. [Mr. Lee confirmed Mr. Erskine 
by remaining silent.] 

The learned Judge then said, that bs to whether 
the Dialogue, which was the subject of the prose* 
cuiion, was criminal or innocent, he should not even 



litnt ah (Opinion ; /or ihat^jf he ^k^uUL deffafftiil40 4y^ 

lEo libel, and the Jufy^ Bd(^^mg ihittopiman^ dmutji 

xicquU the Def^ndcwi^ he ^hf^d iheret^ deprive dh^ 

Mrasecutor %^ bis right of ^pp^l up^ntk^ rfoord; 

^hich: W€t$ one of the d^arest^^ birthnghl^ of the mb^ 

Ject. — ^That the law was eqijal Ms between, the PrcF- 

seculor and Defendant ; apd' that there was no di£^ 

ierence between criiijiiial and civil casef.-^I am desi«> 

rows not to interrupt the state of tfee trial \^y qbservr 

ations; but i^nnot help refnarkic^g, . that just iof? 

to the Prosecutor as standing exactly hi equal scal^ 

with a prisoner^ and in the'%ht of an adverse party 

in a civil auit, was the first reason giyen by tl\e 

learned Judge, why the Jury should at all events fintf 

the Defendant guilty, without investigating bis guilty 

This was telling the Jury in the plainest iefms, that 

jtkey could not find a general verdict in favour of thf 

JO^endanti mthout diL act of injustice to the Prose^ 

cutor, who would be sh.ut out by it from h^ writ ^ 

error, whioh he was entitled to by law, and wbich 

was the best birthright of the subject*— It was> therer 

fore, an. absolu.te denial of the right of the Jury> 

and of the Judge also, as no right can exist, which 

necessarily works a wrong in the exercise of it. If 

the Prosecutor had by law a right to have the ques* 

tion on the record, the Judge apd Jury were both 

tied^'up at the trial ; the one from directing, and the 

other from finding a verdict which disappointed tha^ 

right. : 

If the Prosecutor had a right tp have the q^esUoy 



upon the record, for the purpoke of appeal, by the 
Jury^s coiiiinmg themselves to^the fact of publication, 
ivhich would leave that questi6n open, it is impos- 
•iUe to say, that the Jury had a right likewise to 
judge of the qdestton df libel, and to acquit the 
Defendant, which w6uld deprive the Prosecutor of 
that rightf There cannot be contradictory rights 
the exercise ot one destroying and atipilubilhfg the 
other. I shall discuss this new claim of the Prose- 
cotor upon a future ocoision ; for the present^ I will 
venture to say, that no man has a right, — ^a pro- 
perty, — or a benefieiaf interest in the punishment of 
iinother. A prosecution at the instance of the Crown 
has ptttrftc justice alone, and not private vengeance, 
ibr its object:— *in prosecutions for murder, andfe^ 
lonies and most other misdemeanors, the. Prosecutor 
can have no such pretence, since the record does not 
comprehend the ofience. — ^Why he should have it 
in the case of a libel, I would gladly be informed. 

The learned Judge then stated your Lordship's 
uniform practice, in trying libels, for eight and 
twenty years,— -the acquiescence of parties and their 
Counsel, and the ratification of the principle, by a 
judgment of the Court, in the case of the King 
against WoodfalK— -He likewise cited a case, whidi 
he said, happened within a year or two of the time 
of the seven Bishops, in which a Defendant, indicted 
lor ft seditious libel, desired it might be left to the 
Jury, whether the paper was seditious; but tfciat 
the Court said, the Jury were to decide upon ^Ar 
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Jact ; and that if they found him guilty of the fact ^ 
the Court would afterwards decide the question of 
libel. The learned Judge then cited the maxim, od 
quasiionemfacti respondent juraiores^ ad quwstionem 

juris respondent judices, and saijd^ that maxim had 
been confirmed in the sense he put on it in the very 
case of Bushell^ on whtch I had relied so much fur 
the contrary position. 

The learned Judge, after honouring some of my 
arguments with answers, and saying again, ia 
stronger terms than before,, that there was no diflfer* 
rence between the province of the Jury in ci\ il and 
criminal cases, notwithstanding the universality of 
the general issue instead of special {ladings,* told 
the Jury^ tfuit if they beUeued that (?» meant Gently-- 
man, and F* meant Farmer, the matter for their 
consideration was reduced to the simple fact pf public 
cation* 

The Court will please to recolkct, that the adver^ 
tisements, explaining the Dean's sentiments concern* 
ing the pamphlet, and bis motives for. the publica* 
tipn of it in English, after it had been given up in 
Welsh, had been read in evidence to the Jury : 
«-^that Mr. Jones had been likewise examined to 
the same efFeot, to induce the Jury to believe the 
advertisement to have been prefixed to it bondjtde, 
and to have spdcen the genuine sentiments and 
motives of the publisher :-— and that several gentle- 
men, of the first character in theDean^s neighbour- 
hood in Wales^ ha4>been called to speak to bis ge^- 
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^neral peaceable deportment^ int>fderto strengthen 
that proofs and to resist the assent of the Jury to 
the principal averment in the information^ viz. 
That the Defendant published^ intending to excite a 
revolution in the Government , ly armed rebellioru 
Whether all this evidence^ given for the Defendant, 
was adeqiiate to its purpose^ is foreign to the present 
inquiry*— I think it was. — But my objection is, that 
Jtopart of it was left to the consideration of the Jury, 
' who were the judges of it. As to the advertisement, 
whtdi was part of the pamphlet itself, the learned 
Judge never even named it^ but as part of the Pro* 
secutor^s proof o( the publication, though I bad 
' read it to Hie Jury^ and insisted upon it as sufK* 
cient proof of the Defendant's intention^ and had 
called Mr. Jones to con&m the construction I put 
upon it. 

As to Mr. Jones's testimony, Mr. Justice Buller 
said, ** Whether his evidence will or will not ope- 
^^ rate in mitigation 6f punishment, is not a question 
" fpr me to give an opinion upon." And he further 
declared, that if the Jury were satisfied as to the 
fact of the pubttcation, they were Boumv to find the 
Defendant guilty. As to the evidence of character, 
it was disposed of ' in the-'ssitie'm&MieT. Mr. Jus- 
tice BuIIer sard, '^ As to the several witnesses wha 
have been called to give Mr. Shipley ibe 6haraefer 
of a quiet and peaceable man, not disposed to iltir 
up sedition, ^n at cannot govern- the present ques-^ 
iion; for like question you are^to ikcOif^'ett^iSj^ 
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'** fP^ether he &?, oriie lio/, fta/ljf of publishing tins 
^^ pampkht/" 

TbisChargBj therefore^ oontained an express ex*- 
cldftidn of the r^ht of the Jory to consider the 
^fvMetite'offored hf tbte Defendant, to rebut the in- 
feitetice 4>f sedition wising frqm the act of publica- 
flon. J 

The leatned Jodge repeated the same doctrhie at 
the end of , his Charge ; entirely removing from the 
Jury the o^nsideration of the whole of the Defend- 
ant's tevidenoe, and concluded by telling them, 
" Thai if they were satisfied as io the truth of the 
^^ inmueufdos and the /act of publication, they were 
'^ B^uiTD to Jkd the Defendant guilty.'' The Jury 
retired to ebnsider of this Charge, and brought in 
a verdJet, " Ouilly of publishing om.Y.'' The 
leaniefd Judj^e refused to record H, and I am ready 
to admit tb^ it ym» an imperfect verdict .^^-hHc was 
not hdWtd to reoeiw jt ^ but when he saw the Jury 
iiiid no iloubt of the truth of the innuendos, and 
that Aier^^re the word onj^t cauM npt apply to a 
negaititMi ^ them; be should have asked them 
tvlKtIier <Aiey. bdieved the Defendant's witnesses^ and 
ttieant to negative the seditious purpose ? It was 
#Mft temt his duty to imte asked that question, as 
nfevend 'dt the Mty thMosetres said that tbey gave 
«kb d^ion ceh^srnitijg aeiAitioua intention r a ^ecl»* 
Mlion ^deciisi^ 4n Aie .Dofeniaiit'Ss Avcur^ who iiad 
gone into evidence to rebut the charge of iittention^ 
and of whicl^ t^e Judge, who^ in the hun^ane theory 
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of the English law^ ought to be counsel for the 
prisoner, should at the least have' takeo care to 
obtain an explanation from the Jury, by asking 
them what their opinion was, instead of aiguing 
upon the principle of his oti^n Charge, what it nece^ 
carily must 6e, if the : ionuendos were beUeved ; a 
position which gave the go-bye to the difficulties of 
the Jury. Their intention to exclude the seditious 
purpose was palpable ; and under such circumstances^ 
the excellent remark of the great Mr. Justice Foster 
never should be forgotten : ^^ When the rigour of the 
law bordereth upon injustice, mercy ought to in- 
terpose in the administration. ' It is. not the part 
of Judges to be perpetually hunting after forfeitures, 
while the heart is free from guilt. They are the 
ministers of the Crown, appointed for the ends 
of public justice, and ought to have ^rittai upon 
their hearts the obligation which His Mi^jesty is 
^^ under, to cause law and justice in nierpy to be 
^^ executed in all his judgments/* iThis solecnn ob- 
ligation is no doubt written upon the hear^ of aU the 
Judges ; but it is unfortunate when it.happ^na to be 
written in so illegible a hand that a Jury cimoot pos- 
sibly read it. 

To eveiy .part of the lo^-ned Judge*s[ diire(^0Q% 
I have objections which appear to me to bto weighty. 
I will state them distinctly, and in their order, aa 
shortly, . or as much at large^ w tte Cqurt shall 
quire of me. 
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"lilie fitiit proposition which I mean to maintain as 
a foundation for a newrtrial, is this : 

' That when a 'biH of indictment is fdund^ or an in- ' 
fbrmation filed, dhdrgin^. any crime or misde- 
meanor known to the Taw of England, and the party 
accused, puts himself upon the country by pleading 
the general isstfe, Not 'Gailty;r-the Jury are gene—* 
bai.lt charged'with his deliverance from that crime, 

• .a 

and net gfECiALtY from ' the - fact or fiicts, in the^ 
commission of which the indictment or information 
cSjarges the' crime to iionsist; much less from any 
single fact to the exdui^ion of others dhargi^ upon 
the same record/ ' 

Secondly, I mean to maintain, that no act which 
the la*' in its genertil theory holds to be criminal, 
constitutes In itself a crime abstracted from the mis-* 
dhievdus intention 'of the actor ; and that the in^ 
tentidn, even wheife'Jt becomes a simple inference 
of TiBilson fr6th a fact or ikets estaUi^bed, may, and' 
ought to Be, colle6tdd by the Jury with the Judge^s^ 
issistS^ce; because the act charged, though esta- 
IMkHed {^0 a iact in a trial on the general issue, does 
ftotti^ceSi^fify and uKavoidably establish thet criminal 
intention by any aSsteac^ conclusion of tew ; thd 
establi^ymient cmT th^'fact being still' ii6 more thail 
euidence of the crime, Ikit not the* ckime itself^ 
tiotess the Jury ' rendfer* it so themselves' by referring 
it votentewrily tj£> the C6«irt; by special verdict^ 
I wish to explain thi^ proposition. ' ' 
When a Jury can* ■ifecover no other regsonsble 
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foundation for judgitsg of tbe^ iotentioQ* than Ae 
inference from the act cbarged, aiul do^btiog what 
that infefenoe ought to be in b«r» refor it to the 
Court by special verdict^ the inteiiUoa bsoomefl^ 
by that inference a qu^astioQ of laiw ; but it only be«>- 
coinea $0 by ihiM vi)luntwry d^danition.of the Jury^ 
that they mean the p^rty accuied sbaJl stwcnl or fall 
by t4)e abstract legal co9<^a8ii[>Q'fVojED tbeacti<^barg9d;i 
from their not being, able tp d^pipher his purpo^ by 
wy other medium* 

But this discrAionary reference to the Court upon 
particular ofiCfisions, which may render it wise and 
expedient, does not abridge or contract the power 
pr the duty of a Jury, under other circqinstanoes, 
to. withhold their consent from tbe. iat)9ntioQ. lofeing^ 
taken as a legal consequence of (he iict y ev^n when> 
they hAVGt hsid np evidence capa^^ of being atfttedoa 
the face of a special verdict, tb^y niay st^H $n4,a.gep. 
^eral verdict, founded on theiif judgfnjent.o/thecrine,. 
and the intention of the party aopusied of its^ 

When I say, that the Jury may coniid^ ^ 
crime, and the intepljon^ I 4osir9 tohfi undenttMi 
to rnean^ pot mi^rely that tb«y have ttie 90ws». ta 
do it without control or pumshment, anil wHtmA 

the possibility of their «MX)ttitt»l b^ing; dis^roAUAd b^ 
j^ny other authority (for tbat; no nm on deny) ; but 
I me^n, that thpy baye a GOn9Ututional legal u&»t 
to dp so ; ;a right, in many, caaei, fropet t0 be exh 
prcised, and intended by the wise foundera of the 
poglish Qovernm^ixt to be # protection tP tbe lives 
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aiid liberties of E^^lishmeD^ a^inst the encrow^- 
ments and perversions of authority in the hands, qf; 
fixed' magistrates. 

The estaUishment of both> of either of these, twqr 
|)rQ{)Ositions^ must entitle me to a new trial ; for if > 
the Jury, on the .general issqe, bed a, strictly 1^;^ ^ 
jufi^sc^ction tojudg^ ^f theJlbellqus nature^ or sedi-«: 
tious tendenqj of the paper {taking^.that nature or. 
tendency to be law or fact), then the Judge's direp* 
tion is evidently uxi^varrantable. If he had said^ As^ 
libel or no libel requires a kgal apprehension of the^ 
subject^ it is. my. duty to ^ve you my opinion ; and 
had then said, I think it is a libel, and badleftthCf 
Jiur^ tf> find it one under his directions, or other- 
wise^ at tbeir diser^tion, and had at the same tiqoi? 
tpld them that the criminal intention \vaa an infer*^ 
ence from the publication of a lib^l^ ^hich it was, 
their duty to make^ — or if^ admitting their right m, 
general, he had advised a special verdict in the. 
J^rticular instance^ I should have stood in a very 
ditferept situation ; but he told the Jury (I take thA 
gj^eral result of bis whole Charge), that they had 
no jurisdiction to consider of the libel, or of thi^ 
i^teotion.; both being beyond the compass of their^ 
oath. 

. Mr. ]^^i|:froft*s position was very different: he 
a4dre^d th^ Jpry with the honest candour of a 
Ju4gei without departing fropn the, proper zeal of 
an Advocate. He sai^to the Jury — I cannot honour 
l\in^ njpre than by^ repeating his words ; they will 
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Idng be remembered by those who respect him, and 
love" the constitution : — 

*^ There is no law in this country/' said Mr. 
Bearcroft, ('^ thank 6od^ there is not ; for it would 
^* nbt be a free constitution if there were,) that pre* 
^^•vents a Jury, if they choose it, from finding a 
^' general verdict ; I admit it ; I rejoice in it ; I ad- 
f' mire ^nd reverence the principle, as the palladium 
^'^of the constitution. But does it follow, because 
**;a Jury may do this, that they must do it — that they 
** OUGHT to do it ?" He. then took notice of the 
case of the seven Bishops, and honoured the Jury 
for exercising this right on that occasion. 

Mr. Bearcroft^s position is therefore manly and 
intelligible; it is simply this: It is the excellence 
of the English constitution that you may exert this 
power when you think the season warrants the exer- 
cise of it. The case of the seven Bishops was such 
a seasoi), this is not. 

' But Mr. Justice Buller did by no means ratHy 
this doctrine. 'It is surely not too much to expect 
fhait the Judge; who is supposed to be counsel for 
this prisoner, should keep within the bounds ofthe 
counsel for the Crown, when a Grown prosecution 
\s in such hands as Mr. Bearcroft's. — The learned 
Judge, however, told the Jury from his own au- 
fhonty, and supported it with much history and ob- 
servation, and many quotations, that they had no- 
^hing to do at all with those questions^ their juris- 
^ic|iQn oyer which Mr. Bearcroft had r^^oiped in ^ 
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t}ie paltedium of the oonstitution. — He did not tell 
them this by way of advice, as applied to the parti* 
oular casebefore them ; — he did not (admittitig tJieir 
right) advke tbem to forbear the exercise of it in 
the particidar instance ;-r-i)o! the leaned Judge fas* 
tened an urnvfiRSAL AssTftACT limitation on the 
province of the Jury to judge of the crime^-or the- 
oriminal purpose of the Defai(dant.-«^His whole 
speiech laid down thisliniUatt^n rN^v^ASALLYy and' 
was so understood by the Jury ; he told them these^ 
questions^ were beypnd the compass of their o»ths, 
which <was confined to the deeidion:of the &ct ;• and 
he drove them from the law by the terrors of coek 
flcii»icew-^The conclusion is short. 

If the Jury have no jurisdiction by the laW erf* 
England, to examine tljje questioa of libel, and the 
eriminaKty or innocence of the intention of the pctb^^ 
lisher, then the Judge^s Chai^ was right : but if 
they have jurisdiction^ and if their having it be the 
palladium of the Governmentj it must be wrong. 
For how, in common sense, can that power: in ■%, 
iary be called the palladium of the cbnstkntidn, 
wiiich can never be exerted, but by a bl-each of 
those ruks'of kw, which the stale constitution has 
establi^ed for their govemrhent ? 

If in na,ca9e a Jury can enlectain such a question 
without stepping 'beyon4 their dnty, it is an afitont 
to human reason to say, that the safety of the Go* . 
mrnment depends < oh men*s violating their oaths ' 
m ihe admiliis^<9i of ju8tioe% If the Jury &m 
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t\^^ rfght, titme^ift nodafftfmce betvireen resttieiio^ 
tbe re^ercise of if by the. terrors. oC impdsonincDt^. 
or the:t<3rror4 of coQ8ei^i:e.'-4f there be ai^dif^> 
ffireoc^ii the seooad is: di<i oiMt d«B^ro«&; aii op-: 
rig]|)t' Juiytn^Hj like fiushdl, vauld^ (tosfMe 1^ fyA, 
b»tih»^ v^ryboAe&ty would render .bimtho dupe .oft 

' The iMfthforxMo^ propoeitiobs on «iii<^ ip; taottbui 
ifr fQupded# appljnng to «11 criiiitnal. cases:;*— and a: 
^i Action haviog alM»yBi> been tfaljenbetteieeniibeb' 
il^diQthar oimesby thMe M4io.aiippca-tthedoctfiBe9) 
\ am combating ;«~I mean tberefom t to maintain^ 
that an) indictment for. a libel^ enrm. trhere the 
slander of an indinduai i$ the ol^eci^ of it^whidi tft 
Qapabld (tf being jneaaneed by preoedkntt of jostice), 
l^niB. no eSGceptsoa to the jjarisdictioo or duties of 
Jdries^ or the practice of Judges in other ccmiinal 
4asea:^that the argmneiU; for the difference^ . viz. 
betaauftfe the whole: eniheaiw^. appears upoii the 
record, is fdbe in fact, and> evien. if true, would 
fiprni no solid: or substeptial d i fferenoc in-law. 
. I s^id^ that the record; does not khmfs contain 
ra^inent for the Q)mft to judge o£ aj libd. The 
CIrdvm may indict.p0r<i of a pnblioationi and omit 
the rest^ which wdiiid ham emdaidedrtHe aaUior*s 
mwningy. aiid rendered itbarinkhSf: it^ has^donn so 
'heret^the adv^ertijsement is part of ^he pubboi^Oi 
^ bot'no.part of tbe recotdi. . i 

* The fiuotioua case piit by.Alger»w. Sidney, is the 
besti)lustn^ontbal;c9Q.|(ofiaibii)pbri^ .; 



Sappofie a bookaeller bftvi^ |)ufalUbed the BjbW, 
waa indicted in the^ words» '^ That intending topscM.- 
'^ motr atheism 4nd irreli^on^.he bad blasph^xtpcialy 
'^ printed and published the fpllpwiqg faUe aji^ pra»r 
^ fane Wsieljr^TheFe ia . no God." — ^The learned 
Jttdgaaaidj that a pef^oa uf^JMStly accused. pf»pub«-. 
liahing a libel tmight alwaya demur to thie indiqtin^t Zi 
tfaia ia an- hislimcie to the contrary ; on the ,f^ce o^ 
«uch a mcord^ by which' the demurrer c^nalpnei b«[ 
determined, It ^contains a. complete crimiQj(l/:l)9rg^ 
The. Defendant therefore; would plead Not guilty^ 
and gp down, tA tmh when thj9 Ffpsecu^o^ pi poprsa 
could only produce the Biible to support the^baigje, 
by which it wx)i}ld a|;|)ear to b^ only a y^^ i|i, the 
Proveribfl of Sdompn^ viis;. ^^ The fo^l. hfi$ ,sa|d ia 
^^ his hearty There ia no God/V wd that the contex;! 
bad. befen omiltod to coi^titut^ the; libel* The; Jury, 
riaocked at thet imposiUe!!!^ would oply wait the 
Judge'* direction to acquit; but coosiat^tly wi;tk 
the principles which have governed in tli^e Peaa of 
Sfr, Ass^h's triaU hQw could be be acqpitted?— The 
J)0^;€^:mia6t say» You have nothing tp do but with 
the fact, that the Defendant published the ijpomjfi Iai4 
in thd tT^ormaiimp 

But) says the adversary^ the distipctiop ia ob^ 
irious : feading the sacred context to the Jury wottl4 
enaUe them to negative the innuendoa which are 
within; their provinoe to r^ect» and which being 
rejected^ would destroy the ch^ge. The answer 
is pbvmis ; mch m imUctm^f wquI4 contain no 
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innuendo on which a negative coidd be put : for ir 
the record charged that the Defendant blasphemouBly 
published that there wds no God, it ivould require 
no innuendo to explain it. 

Driven from that argument, the adversary must 
say, that the Jury by the context would be enabled 
to negative the epithets contained in the introduc-* 
tion, and could never pronounce it to be blaaphe*-- 
mou8« — ^But the answer to that is equally conclusive ^' 
for it was said, in the eate of the 'King against 
Woodfall, that these epithets were mere formal in* 
ferencea of law, from th^ fact of pabliihing that 
which on the record was a libel. 

When the Defendant was convicted, it could not 
appear to the Court, that the Defendant only pub^ 
lished the Bible.— The Court eould not lode off the 
record, which says, that the Deferidant bla^he* 
mously published that there was no Gk)d. The 
Judge, maintaining these doctrines, would not, 
however, forget the respect due to the religion of 
his country, though the law of it had escaped him* 
He would tell the Jury, that it should be remembered 
in mitigation of punishment ; and the honest bode- 
seller of Paternoster . Row, when be came up iii 
custody to receive judgment, would be let off for 
a small fine, upon the Judge's report, that he had 
only published a new copy of the Bibk ; but not tiO 
he had beerf a nvonlli in the King's Bench prison, 
while this knotty point of divinity was in discussion. 
Jhis c^se has stood invulnerable for above one huun 
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dred years, and it remains still for Mr. Bearcroft ^o 
answer. 

I said^ in opening this proposition, that .even if 

. it were true that the record (lid contain the whole 

•charge, it wpuld form no sul>stantial difierence in 

law ; an4 X said, so, beoause, if the position be, that 

'- the^ Court is always tp judge of the law/ when it 

can be inade ta see it uppn the record, no case can 

occur, in^which: tl^ere could be a general verdict, 

since tlie law in^ht be always separated from the 

facts by fioflipg t^e. latter specially, and. referring 

them to the judgment oC; the. Court. By this mode 

of proceeding, the crime would be equally patent 

upon the re^rd.as by indictmeut ; and if it be patent 

there, it masters not whetlier it appears on the froqt 

, or the back of. the parchment; on the first by the 

, indictment, or on the last by the postea. 

People who seek to maintain this doctrine, do not 

surely see to what length it would go ; for. if it can 

be maintained that wherever, as in the case of a libd, 

^ the crime appears upon the record, the Court alone, 

.and not the Jury, ought to judge; it must, follow, 

^ that where a writing . is laid as an overt act of high 

. treason (which it may ,be whep coupled -with put}- 

lication), the Jury n^ghtjbe Ued.down to find the 

fact, and the Judges of the.O'own might make State 

< criminals Tit .their discretion, by finding the law. 

The answer in these mild and .independent days 
!pf judicature ris this, (Mr. Bearcroft indeed gave it 
;^ t|je tigpl^c.^Why may not fudges be, trusted with 
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our Tibcrtteg and liven, who determine upon our pro- 
perty and every thing that is dear to us ? 

The observation wis plausible for the ino« 
tnent^ hhd suited to his situation, buft he is too wise 
a man to subscribe to it. Where is the analogy 
between ordinary civil trials between man and man, 
where Judges can rarely have an Interest^ and 
great State prosecutions, where power and free- 
dom are weighing against each other, the, balance 
t>eing suspended by the servants of the executive 
Magistrate ? If any man can be so losft to reason 
as to be a sceptic on such a subject, I can fumi^ 
him with a cure from an instance dtrecdy in point : 
let Him turn to the 109th page of the celebrated 
Foster, to th^ melancholy account of Peachum's 
indictment of treason, for a manuscript sermon 
found in his closet, never published, reflecting on 
'King James the First's government. The case 
was too weak to trust without management, even 
hy the Sovereign to the Judges of those days ; it 
was necessary iirst to sound them ; and the great 
(but on that occasion the contemptible) Lord Bacon 
was fixed on for the instrument ; and his letter to 
the King remains recorded in bistory, where, after 
tdltng him his ^UjCcess&xI practice on the puisne 
Judges, he says, that when in sdme dark manner 
be has hmted this success to Lord Coke, he will ndt 
choose to remain singular. - . 

When it is remembered what comprehensive ta- 
lents and splendid <|uafi6cations Lbrd Bacon vMis 
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gtfted wlth^ it is no indecency to say^ thtt dUadgeft 
ought to dread a trii«t which the conititution tt&m 
gave, them^ and which human nature has t|ot aU 
ways enabled the greatest men to fulfil. 

If the Court shall grant me a riile^ I mean to<eonh 
tend^ 4thly^ that a seditious libel contain^ no ^ues^ 
lion of law ; but supposing the Court should dexi^ 
the legality of all. these propositions^ or^ 'admitting 
their l^gality^ resisl-the conclusion I have drawn frof^ 
them^ then the last proposition in which I amsup- 
-ported^ even by all those authorities on whieh the 
learned Judge rdi^ 'for the dootrines contained ib 
this Charge is this : 

BROPOaiXIOK V. 

That in an cases Whei^e the mischievous iiilt^n1^k>li 
(which is agreed to be the essence of the-^lmri) 
eannotbe collected by simple inference from fhe'fadt 
•charged, because the Defendant ^ gees into evidende 
to rebut such inference, the intention becomes th€li 
^ pure unmixed question of fact, for the considera- 
^tion of the Jury. 

I said the authorities of the King again stWoodfell 
and Almon were with me. In the case of Rex againdt 
-Wbodfill, 6th 'Burrow; Lord Mansfield expressed 
Himself thus: ^' Where an act in itself indiffarent^ 
'^* becomes criminal^ when done with a paflicubr in- 
'•* tent/TttBRB, the intent must be proved and found. 
'^* Biit'T^here thtfact is^'itsdf unlawful, as in the cafe 
'^\ ^ -a libel, <he :p«ROo^^df justification or excttselies 
*^ on the Defendant ; and in failure thereof, she law 



256 . MB. «1ISIC1N£*8 SPEECH OJf TfiB 

'^ {mfilits a crimincU inieni" — ^^ft^ost lumiiKmsly tt* 
pressed to convey this sentiment^, viz. That when a 
man publishes a libel, and has nothing to say for 
himself, — ^no .explanation or exculpation,— ^a criminal 
intention need not be proved : it is an infer^ce of 
common sense, not of law. But the publication of 
a libel does not conclusively show criminal intent, but 
is only an implication of law^ in failure of the De^ 
fendanfs proof. Lord Mansfield immediately after<^ 
wards in. the saine case explains this further: ^^ There 
^' may be cases where the publication may be justi* 
*' fied or excused as lawful oa innocent; for no 
^^ ACT WHICH IS NOT CRIMINAL, tkough the paper 
^^ be a libel, can amount to such a publication of 
^^ which a Defendant ought to be found guilty." 
Bttt no question of that kind arose at the trial (i. e. 
trial of .Woodfall). Why ? — ^Lord Mansfield imme- 
diately says why, " Became the Defendant called 
/^ no witnesses $'' expressly saying, that the publica- 
tion of a libel is not in itself a crime^ unless the in- 
tent be criminal ; and that it is not merely in miti- 
gation of punishment, but that such a publication 
does not warrant a verdict of Guilty, if the seditious 
intention be rebutted by evidence. 

In the case of the King against Almon^ a l^faga- 
zine containing one of Junius's Letters^ was sold at 
Alison's shop ; there was proof of that sale at tte 
trial. Mr. Almon called no witnesses, and was found 
guilty. To found a motion for a new trials an affidavit 
was offered from Mn Almooj that h^ was not privy 



at 



t6 Ihe 'sale^ nor knew that his name was inserted as 
fc pUbllslier, and that this practice of booksellers being; 
ins^iited as pabHshersby their correspondents without 
notice^ was common in the trade. • ' ^ 

\ lao^cl MaiifejSfcld said j *< Sale of a book in a book- 
'^ selfer^dshop^ isj^riTz^yhcfe evidence of pubKcatioh 
by- the master; and the publication of a libel h 
prima Jade evidence of criminal intent : it stan^ 
♦/ go6d'tnt answered by the Defendant: it must 
'f^ sttm^ till cOfitrkdicted or explained ; awrf if not 
«^^ contradicted, explaihed, or Avculpaied, becomes 
^^ tdfiiAmoum' to conclusive when the Defe^xdant 'calk 
^^ fiowitnhis^s.'^ 

• Mr; Justice Aston said, ^^ Prima facie evidence 
**• not answered • is sufficient to ground a verdict 
^f* uj^ii; rf "the Defendant had a sufflfttent excuse, 
*^^ he might have proved it at the trial : his having 
-•^ n^le«ted it where there was no surprise, is no 
^* grocind for a new dtte/*. 'Mr. Justice Willes and 
^r; ^Justice Ashhurst agreed upon those express 
primaplcs.r . : ^ 

- Thefe teases deolafB^ Che law beyond all contrd^ 
>ersy to be, that publication, even of a libel; is n6 
a^nclmive proof of gtiih, but only prinid fatie evi^ 
.ctenc#x)f it till ansWereti ; 0nd that if the Defendan^t 
can show that his intention was not <^rimiifial, he com- 
pletely rebuts the inferenpe arising from the publica- 
tion, because, though it remains true tliat he pub- 
lished, yet it is, according to Lord Mansfield's ex- 
press words, not such a publication of which a De- 
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the repugnancy. . 

Vf9 4^<irU«e(eeMt WMt proved to wiMrinM tiKe: Jbuy 
4)f itw) J>wi'% HtQttve fer puMnhwg t Mi . JNmes^ 
te^timpij^ went fbiongly to iali it ; tad ttici flTi<|«uee 
^«))ae9ct«, t^UoHgj^ n^ «^Mkiil ka ilwH« irmu^ 
miwibl^ koi i«! IbJlNPi into the «nil«k-mBflt r«A «nty 
«« P0it «if ^ WM left t« 4be Jhiiy* btM tkf> w6ok 

^tboMgh in tbe eaaM of W«MMitt wd Alfnan, it 

was as expressly laid down to be witbiat I^M^ <Vgo»- 
iWMM»«iid«<aM[i^eai\iff«rtiftllul«hai8C^ iCi&tis- 
.^ictivy lotdMkvunds q( tjbfi JaroRB. 

I9 suppoet «( Uif Itaintd jrti4ge'« CliiBi^i^ there 
«Wi 1^ thet^fofc fcot two aiywitenitft: -Jiei th e r J^tut, 
^ £MendAAt'« evideon^ nandji, thfr adYfrtis*- 
IMVil ;.-"Me. J9iie&'s aridmuw ia opofit oiatiQi)= e€ its 
te«W9 bMO. pv^hed Jmi^^;Sdrs and lh««ndlnot.tD 
character to strengthen that oonstmction, wieBik aq|t 
aM&^nfi phoaC ^i 4^e Dean baUevad ^ fuldica* 
>ik>m vmxottcm^ wi pid^abfid iit in vijidtQatiQn ef 
>i% boMst i(«te9tk»ii«i;«7T^r dJH^ that, cncvi adaittiog 
il to est^blwh thafe <M> it diii >ot 8n<mnt to siehi an 
we^l^Atioik aa to ba amdeooft mi Hf^i pxityt so aa 
tfy war«BBji| a vaidiot-«Tl pert, thi bwaad Jtuji^ bia 
(^hoicA of the akenutiiKQ. 

A^ tQ th« ^st» vi;c. Wbet^ ill ^bowled ^oimc* tai- 
.t^jlfffi in, powt of JiKft; ikak m^- W9» ^qamiMiii 
for the Jury.-i»If the learned Judge had (hoiigbt it 



Bfevieg that (he DeanTs nftoCHr^b W6r6 sddi ab !)« Bdd 
tKi1at«d t^em> hfe ifh6ttld hikvfc gfveh his dpitiian bf 
{( M «t ^Int df ^Vid^kice; And left it thei«.-^ cannoi 
Cbbik^hd id go furthet- $ tt vctmld be Hdictdou^ to 
ilr^iitf a Adf-^ideAt pro^sltion. 

A^ to the ieeOTtd, Tfai ^<^h if the i^ufy hid be^ 
tiered- fii6tt tf)e cf^rldeiiee^ thM tfid D^n'4 infehtioii 
tvA^ tt!ldUjr innocent, it did not dtnotiht tb dti ex^ 
eti^, ^h^ thetiiftfre ihotiM hot h^^ Been feft td 
HMfMi-^Dbei the'Id^hiid Jiid^ M^il to fiay, tM 
rf fhe Jt^ had db^Id^, <* W^ find th^ th6 Dbni 
^ ^dblltffi^ thi» ]|>iiDftphH Whfethiet- ^ libd Or itot 
« -w^tldiJOt i!nd; irild wfe fiM ftrthtii^, thsit bdltiVi 
'* ing it in his co0k:i6h«e to Bd ni^rltOl^baS an^ ^ 
•*• ndiiBiif; h6 i*^ j««fe pdWifihed it ^th the jire- 
" ftii& iStvtntah^/cmt, is ^ ^l6s<tton of lii^ cfuii 
" t4ctSi> ri:t)ib Ch« IMKidti^ h)tdiitI6riS'/ ^Hd not td 
'ir dS6fte ^^tiOti :'' ifotii' thef Jud]^ M^ to ^y, thiii 
dh^lKicK il ^idl ^(fi<!:it h^ cdtAd* ha^ prohOoMteH 
i AflKfiarfjud^ent f-^ff,- orf liiakfhg thenepoi't. Hi 
M4y*?)i«, f ihatt h^d feanter to argefel. ; ' 

If fii^ siyi^ «r6, -fh^n #hy was ^ considemion o^ 

that evidence, by which those facts might hs<fti b^^ 
ftJtittd, imfttffeWH A-dft) the! Jdry, ivin iflfef tfiey 
tad BWJUgM hJ i TleWfct, Gdifty of jiUbBshih^ oirt,t; 
^!}k9i>, ji^ the d^ of -i!h<f Kit9r^ agafnst Woodf^ll^, 
iMlJF'OAf^ ii^ itOf Cb iMg^iva t!^ crimirial intention, 
KSteg^ IhM IfcifertdaA^ h^d c^ed no V»ittfess£s } 
Why did he confine his inqttiriesto- the htttoi^dos .^ 

s9 
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^nd finding thei Jury agreed upon them, why did ht 
declare them to be bound to affix the epithet of 
Guilty, without asking them if they believed the 
Defendant's evidence to rebut the oriminal inference? 
Some of the Jury meant to negative the criminal in- 
ference, by adding the word only, and all would have 
done it^ if they had thought themselves at liberty to 
enter upon the evidence of the adyerti98inent.-^&i< 
they were4old expressly that they hadnofkingtadowith 
the consideration of that evidence^ whifh^ if believed, 
would have warranted that verdict. The conclusion 
is evident ;-^if they hjBd a right to consider it^ and 
their consideration might have produced such a ver« 
diet, and if siiph a verdict would haye been an ac^ 
quittal^ it must be a misdireetion. , , ^ . • 

. It se^ms to me therefore, that, to support the 
learned Jtidge*s directions, the very cases relied on in 
support of them must be abandoned ; since^ even 
upon their authority, the criminal intention, thoi^gh 
a le;gal inference from the fact of publishing, in th^ 
absence of proof from the Defendant, bepomes a 
question of fact, when he offers proof in exculpatioa 
to tlie Jury ; — the foundation of my motion therefore 
13 clear. • . 

I first depy the authority of these modem casesj 
and rely upqp ^he rights of Juries, as established bj 
the ancient l^w and cus^oip of England, and hold that 
the Judge's Charge confines that right, and its eyer* 
cise, though not the pow^ in the Jury ^o £nd a ge* 
neral verdict of acquittal. 
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I assert further, that, whatever were the Judge's 
intentions J the Jury dould hot but collect that restric- 
tfon . fr6m his Charg6';-^that all free agency was 
therefore 'destroyed in them, from respect to autho- 
rity, in opposition to reason ;— and that therefore the 
Defendant has had ho trial which this Court can 
possibly sanction by supporting the verdict. But if 

• 

(he Court should be rfesol^ed to support its own late 
determitiaticJns, I nidst content' myself even with 
fileir protection ; they are' certainly not the shield 
with which, in a Contest fot' freedom, I should wish 
to combat, but they are 'sufficient for iriy protection : 
it is impossible to reconcile the learned J udge'^s di- 
rections with any of them: 

My Lord, I shall detain the Court no longer, at 
present. — ^The people of England are deeply inter- 
ested in this great question ; and though they are not 
msenstble lio that interest, yet they 'do not feel it in 
its real extent. The dangerous consequences of the 
doctrines established on the subject of libel are ob- 
scured from the eyes of many,- from their not feeling 
the immediate effects of therh in daily oppression an<i 
injustice: — but that security is temporary and falla- 
cious • it depends upon the convenience of Govern- 
ment for the time being, which may not be interested 
in thef sacrifice of individuals, and in the temper of 
thenfiagiBtratewbo administers the criminal law, as 
the head of this^ Court. 1 "am one .of those who 
could almost lull myself" by these reflections from 
the apprehension of immediate mischief, even froni 



the Iaw of ^bel laid down 1^ yoyr l^ordsbipn if TOtr 

were always tp cpntioa« tPudmuu^tCtr it jp«wif^*'<*^ 

should feel a protectign in, the ^tleqes|| gfi yffsm 

character ; in the lov^ of joptfp^ which iff vn^ khr 

trinsic exceU^epc^ ^rces u;^n ft mnd enlight^vwd ^|^ 

science, apd enlar|[ed hy liberal e«)ucsGiAion, oxvi in 

that dignity of di$pQfitipn whiQh growA wifth tbc( 

growth of an illustrioua repntatios^ «nd beoomps. n 

fiprt of pledgee to the puhliq &r «ec«rity : but wch A 

purity ^ 98 & shadow which pQweth away i^-^ywi 

cannot, my Jjord, be immortal^^ and how <90 yoo 

answer for your sqccessor ? if you naintfua th« doc^ 

trinea which I seek to oycirtunij you i*^(ier yonraeljF 

responsible for all the abusea that nay fqllpw iirpi^ 

t^em to our latest posterity^ 

My liordj whatever cwy be«sne of Mie Hl^erti^ 
pf England, it shall never be said tb4t thcgr pe^ 
riahed without resistance, wbeii nndsr «iy prat«c^ 
tign. 

Qa this motion the Court gr3ntff4 a rule to show 
cause why therq should not bet % new tin«l<'<HHi4 
cause was accordingly ^wn \ty the Counsel for thff 
Crown on the I5tb <rf NQveffjber foJUowiiy; then; 
argutneints were taken iq 9hort>han4 by Mr. 91aiv* 
chard, but were never pubU^ed .:«-Hth^ r^i^ 
however, altogether upon the attthoritie?^ atcd J^ 
Mr. Justice Buller, in his Cbai^ge to the Jiuy, and 
upop the uniform practice of tif»< Cpvf ^ of lS^g*% 
Bench, for more than fifty .years, -Tk^ Momff§ 
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%)eedi4 in support of the new trials which was taken 
It the same time by Mr. Blanchard, ^ was soon after 
published by Mr. £rskine*s authority, in order (o 
miMt th« atfeontito of the public b th6 JUbel Mts 
lAleh Mr« fox was Aen prepning for die fiOnMifer^ 
atioil of Psrliament. 
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Argumekt in the Kings Bench, in support ^ 
the Rights of Juries. By the H&fkAiriMlf 
Thomas Erskine. 



I AM now to have the honour to address myself to 
your Lordship in support of the rule granted to 
me by the Court upon Monday last ; which^ as Mr. 
Bearcroft has truly said^ and seemed to mark the 
observation with peculiar emphasis, is a rule for a 
new trial. Much of my argument, according to bis 
notion, points another way ; whether its direction be 
true, or its force adequate to the object^ it is now 
my business to show. 

In rising to speak at this time, I feel all the ad- 
vantage conferred by the reply over those whose 
arguments are to^ be answered ; but I feel a disad- 
vantage likewise which must suggest itself to every 
intelligent mind. — In following the objections of so 
many learned persons, offered under different ar- 
rangements upon a subject so complicated and com- 
prehensive, there is much danger of being drawn 
from that method and order, which can alone fasten 
convkition upon unwilling minds, or drive them fronx 
the shelter which ingenuity never fails to find in the 
labyrinth of a desultory discourse. 



tf>\ 



The sense of that danger, and my own inabibty': 
to struggle against it» led me ori^nally to^ddjirer} 
ta the Covtrt oertain written and maturely ocmi^i- 
d^red pxp^o^tioas, frcAn the estifbUshmenk of )i»liidt: 
I resolve^ not to depart, nqr to be removed, either 
m a^jl^st^n^ <9r in order, in aoy stage of the> ]^r6f 
q^eduigsi and l>y which X must therefore this day un^ 
qoestions^hly stand f^r&ll. . ..> 

. Pursuing thi^ syst^fQ, I ami vulnerable two' ilrftjrs^, . 
and in two ways only. Eithqr it must be.'shmm 
that my propositions are npt v^alid in law;! or^ ad- 
mitting their validity, that the. leafifed Jodgb*^ 
Charge to jtije Jury at Shrewsbury waa not r^v^*r 
nan t. to them: there;. can be. no; other possible^ ab*> 
jections to my application for a t|ew trial. My duty : 
tOTday is therefore obvious arul .simple; it ia^ fiivt,' 
to re*maintain those propositions; and then:to.s^w,: 
that the Chaise delivered to the Jury at Shrewsbury 
was foundedup^n the absolute denial and reprobation 
of them.. . . ' ' 

. I be^n, ; therefore, by say iDg again in my own 
original words, that whep a bill of iodictmetit is' 
found, or an information filed, charging any erimev 
or misdemeanor known to the law of England, and! 
the party accused puts himself upon the country by 
piecing -Ibe general issue, — Not guilty ^— the Jury 
arie generai^lt charged with his deliverance from' 
that c&XMB, aifid not specially from the fact or 
facts, in the commission of which the indictment or 
information charges the crime to consist; much less 



fiom any tiogVa fkdt> k> Hie AtdKikiMi of Mters 
dmrg&A tlpoii the sttme feMitI% 

Scmndly, thiit m mi^ which the hw in ks ftb^ 
id iAcory IioMb to» b« erimini^^ coAMituteft ilk ifNff 
acritne/obstrieted iW>m thdi itiischifey^Us IntMtkto 
gf'1%e odor; and that the rMentibti, «yttil fitieit» 
it teapmes a uaafie ittfenence erf legat reaadn fiMft ir 
6ct or Acts established^ may and ooght. ta be eet^ 
kctflit hf the Jmy, wMh the Jim^^s aamstairee; be^ 
onneithe act eha^ged^ though edtsAKshed as a faelf 
ia a trial m ^Ae gemrai imie, does not necessarily 
and anavofdibly estaUkfc the criminal intentton hf 
mjf JOMTtLkCT obiidMkia of law : the edtaMtsbttient' 
of ^&et being' stHl do more than fuB evidenoe of 
ti|« CMM, hot not the crime kselF; anleisi Che 3mf 
render it so tfaemeeives^ by referring' it votontaiity to 
the Coort by speoiai verdicts 

These two propoaitidna, though wwded with 
onitioM predsiooi and in technical language, to 
prevent the subtlety of legal disputation in 6ppost^^ 
ttonto the plain understanding of the world, nei« 
ther do nor were intended to convey any other setter 
timent than this: via. that in all cases where Ibef 
law either directa or permits a person accuaed of ^ 
cftme to ^ow hknself upon a Jury for <ldiveratice^ 
bf pleading general^ that he i^ not gnihy ; (he 
Jury, thus legally appealed to, may defiver him firoitt 
the aocusation )oy a general verdict of acqni^td 
fOQilded (aa in common sense it evidently most Ibe) 
\tpon an invcistigation as general and comprehensive 



V^ f^afg^ itMtf ftom m^htoh it » a gen^ralicUiA' 
. iiMriiv w4 thiii, I fiif^eonfett to IheCoort;' 

o( toy subject ; because I cannot fihd any suKttef" 

1^ ^rimh it might b^ further tttustiated, so olear, 

or «^ iotiitpuUUe^ either ia fact or in Imm, tm^lbd 

ymy fropmitlon. itodf ^tch upon thia tcial haa 

hMR hrap^t . ioto questton^T^-Looking^ hocl: vpoa, 

ttMrnj^ientOQUStitttttott, and acaminiiig* with patnM^ 

KiMWrdi the .original juriadieti^His of the coiintrjr, t 

Wl illAtriyilt a loa$ to iroi^ine from whataotvoea theaa^ 

Q9W^1 Itiflit^na of the tigfata of Jiiriea are dermd** 

fiv«f^ ^9 Bdf 19 not yet trained to ^e 6imapUn» 

q( QMHMtakkiiig them^-^My learned friend Mr.^ 

6terci9ft ^oleinnly azures them :-^ht.mpBBteto«da|& 

what he avowed at the trbl, and is evw jaabos d 

tfa« infmlatipn of having meant ksa thatt he ex** 

pressed ; for when speaking this aaocmng of tba» 

right of t)m S&ry to judge of the wbofe chai^^ 

ypuj* Lordfship corrected his ecpremon^ by tellio^ 

hivn he meant the power ^ and not the r^^-i ho^ 

(Plight inatwatly at your words^ disamwed your es^^- 

plai¥^tkMi ; 4nd> with a oonsistency which does him 

honoMCj declared his adherence; to hiaioriginalai^ 

viasiQH in its full and ohvious. eatent.-^^^ 1 did n^ 

V mean/' ssud he^ '^ eserely to acfcnowlec^ that 

th(s4wpy have the pQum; . for: their power aebddyr 

^ver dmbtod;, and, if a Judge waa to te)l them 

th^ had it not, they would only have ta la<|^ 
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*^ at Htm^ and convince him of his error^ hy fincT^ 
*^ ing a general verdict which must be record^ : F 
<f meant^ theiiefore, to con^der it as a right, w an 
'f important privilege, and of great value to tbfe' 
'^ constitntioh/' ' ". • * 

.-Thus-Mr. Bearcroft and I art perfectly agreed ; 
I never oonterided for more than he has vblontarily 
Qonceded:--**-! have now his express authority for re-* 
peating^"^ in; my own-former words, that the Jury 
liave not: nierely the poiuer to acquit, upon a view' 
tf the wiiole charge, without control or ponisfa- 
nent, and without the possibility of their acquittal 
being Annulled by any other authority; but that 
lliey have a cofistitutional, kgfiVright to do iti a right 
^t to be eserdsed i arid intended by the wise founders 
of the government, to b6 a protection to the lives 
itodr liberties of Ehgiisbnien, against the encroach-' 
ments and perversions of authority in the hands of 
fixed magistrates. 

, But this, candid admission on the part of Mr. 
Bearcroft, though very honourable to himself, is 
of no import0nce to die ; since, frpm what has al- 
ready £iUeh from your Lordship, I am not to expect 
a ratification of it from the Court; it is therefore^ 
my duty to establish it. — I feel all the importance of 
my sub^ebt, and nothing shall lead me to-day to go 
out of it. — ^I claim all the attention of the Courtt 
and the right to state every authority which applies' 
in my judgment to the argument, without being 
supposed to introduce them for other purposes than' 
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tnff^^^iy. to.fny GKerit/.and the ooi^tihitiod.of my 
MqQ.try;wBrnft\t8.and approves. .! ^ 

, It k.nQilvttf ifeimly.in an Btigliah Cotirt of: Jm* 
tif^;^ taboidriveii -bac^ to the earliest hiatory and 
9Vgin9ltVimwl^ of the oonstitution, in . ocder.ito 
iefltablS«h ! the I firjst principles which mark and dts«> 
Roguish Bnglish law :-~they are alwajps assumed, and, 
like aiiioipt} tri science, are made the foundattoiit 
of reasoning.! without being proved«-<-Of :this. sort 
Qor ancestors, for many centuries, must have con* 
fl^ved;tbe Hght of an English Jury to dec^e: upon 
fivery .5)ttefttipn which the forms of the law eikbr 
HHtted .to their final decision ; since, . thoi^h the|; 
laiaye immemotiaJly exercised . that supren^; juris* 
<$Gtion, wte Jndnd trace in aiiy of the ancient bopka 
ef its f^r ^tng,:brought into ,qui^stion.-^U: 14 but 
as yestefdsy,^ when compared ^ith the ag€l of the 
li^itsdf/: that Judges, unwarranted by any ibrmer 
jl^gments -of. their predecessors, without any new 
on99missioii from the Crown, or enlargement of ju«> 
#ici9l authority ,fro(n the Xegidature, have sought to 
£isten a limitation upon the rights and privileges of 
Jtt4>r8, totally iinlinewn in ;tocient times,. «and pal* 
paUy destructive of the vei^y «nd and object of their 
inatittttton. . 

. ^o fact, my Lord, is of more easy demonstration; 
for (he history arid laws of a free country lieopea 
even to vulgar inspection*. ,. 
. .^Doring the whole Sajcoo aera, and even long 
flh$r Jtbe eatablishmei^t o£ the Norman governm^t^ 
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tbs wfade admiiMtiiitiott of jos^j, crHnHttf 4|Hi 
civile was in the hands of the people^ witfaoiC Ibm 
axUro} or intenrention of sAy jtidirial ttttboitty; 
cUegstad tio fiied imgistiatei l^ liie Crofhiw— Tbi 
Moaiiiis of every manor administered' etvil>}oMiM to 
4Mk another in the c(Xirt*baron of thetr^ lerd') Mi 
their ^imes weie judged of in the kfaSj evttry wmUft 
ctf 'the niMor giving hiS' voice as e jtsror, ad tft* 
IMe^ard being otitytbe r^istrary^tiifrnDt tlie)iidgi» 
On appetto frem iheit domestic jotis(Aiiiti«iia to tlw 
eotfn^*€our^ and to the torn of the sheriiF^ or ift 
enitt smd prnd^ution^ origittalty ouMsfstRMl ta 
Cdtef of theitf, the sherifT^ atfthoriiy «xCifhM;tM 
itwther than to somtnM th&)aroYSy to oooifMl (M# 
ditendince^ afiknktevialty to regbtetd Aeir pfixmi* 
higs> atld to enforce tlteir dedisaona r and arda 
ttfeeiro he wai specialty empoweradl by tke KHig^ 
wrk 4^{Jmfi€e^ to pt^occed in ca^^ *f stfftrim 
iqAae, no Judkktl luthotity' wa$ therilhy o wfi akd 
upo* faimseif, but <miy a more enlarged jf m i&Hkl i M 
^kg TM Jijiiefts, who \)Mereto try the ^Mse^iMttMuli 
in tffi( 'fiiMi 

- It ia tnse Chat t^e fiiierifFemtt^fncm^MMrriMMb 
lb ))Ims 0!^. the' €FOwnj^ but wtch* tffii^ dSseeptiMB 
which brings no restrictions on Juries, tiheiSii JtfVto^ 
dteitenfr pernio entoo&hed' atf tti iw day i«-4«mr]eaites 
«f ;pmperty have oiirddiASed ether Ibimtf o^pTMeeiA 
ingy but the constitution is tiM'Slime; ' > 

; If" hist popular judieauM ^Ms not: eonfiifed flsp ytiki* 
eiBim districts^ or to kifti:ior s^s» mi aiiodenittaiioni 



%lll iQPvadad tW whole 1^1 «oiii(ttfiti(9<it for^ 

of J«>^icf^ in bi$ qwii palao^^ tQ receive «|^|n^ 
l^mimi ««4 i^vU ^« evr^; cMirt in the k\pg^m, 
miA placed «lr thi? head Qf it thie capitalis jUHim^ 
rim 4MtW df^Uofy qS whoae Qri|^Ei«l autbority the 
ChieC JiMtie^of thtfr Goartisi b«t a part«ll «n4 <ee][4e 
fWM99U9« : ^fna tihtt grott ma^sttate wa^ id jthf 
jM6» rm»f i9Afd|]r mm«tefial;. eveiry oi>9 of tb^ 
mig*« temiltm . who pwed him ^nk» ia right of f 
barony, had a settsu^. a voice in that high trihiHML; 
mA>k\m.<McerQi luaticiiar was but to r^&x^d^ and to 
MfivM tbbir jlidgmei»t«k 

: fo ^ raign of Kji^ £4twrd tha^ Firs^ whe» 
4Uft great offm waa ahdisbtidj and tho ^vt^tfDt 
Cowtt al We^ttnittstor teitaMialied by a disti^utMl 
of its powers; the barons preserved that .ais^eipe 
illptiinntkmfliilg juFiAdi^ioft . w^ieh ftever belooged 
if^ ih^iwtiimvix but to thiSmadvca only as tbta jiiron 
nk ti^Q K¥Pg'9 eojarts.% a jwiadiottoa whiipb^. wheat 
Hftbilityv from boitog t^rii^rial aod <tf)dal> beeaaM 
|MM^m| and hoaomry^ w«r. a^anined amd ^i^reiaad 
Aqk th^ pfieira of £li^and> whoi^ wttbf9uf my delf^ff^ 
Ant t£ jadtdal tiMibority iaom ^ Crown, form to 
Iftia 4a)K the aupraoijdi.aDd iiAal Ciowt ^ Snglisb 
1>^> JodgNr^i^ ^ ^t raMrik foa tho wbojarki^om^ 
and lilifaDg opoa ihfi lima of the peerage^ in thw 
aMant: and geoosne dbtaacterai ^ the pAres^of one 
4nolba». 



MTben tUe courts at Westminster were eshiliisfadi 
in their prestat fbttns, and wheti: the- divilization 
and commerce of the nation had i^tillduced more 
intricsAe questions of justice, the jiidicial authority 
in civil* cases cbutd not but enlarge ' its bounds ; 
iiie rutes of property in^ cultivated stdte of society 
becanie by degrees beyond the co^ppss^o^ the un^ 
lettered multittude ; and with certaifi weU^kaown re^ 

Mnctidns lindoubtedly feH to the JUidgie^ ? yet mure 

' • ... 

'^perhaps from tiecessity than by ^nsent; ^s' ail judidil 
}>roceecSidgs were ai^tfully held in the^Normart laE^ 
gWge; to which thef p66p]ef were strafi^fs. ' r : - 
^ Of ' tfhe^ changes in judicaji^re; jittanmtiutt'kl 
custom, and the acquiesceilcG of.- tiieilegislotiim, 
tire thr t^ldftnte^ which],jestabltsh ^thejurisdiedon 
-of thtf Courts onbhd^'ikme 'prfncrple of Engiidi 
JaW/and measure the mtiet^'of it by ttieii^ andeiit 
practke. - ' ♦ -: « ' ;^*' . > 

But no such evidence ' is to be ibtind of tht 
least r^ifiqivisbtnent or abridgifnent of poj^ultr judi^ 
catyre- fi^ cases of crimes i dn the contrary, eveiy 
page of our history is 61)^ with tiie struggles c^oor 
ancestors for its preservation.^ , The law of property 
changes .with new objects/ and becomes intHcatef ab 
it extends its dominion 'i^^but crimes miiat ever bfe 
of the same easy investi^ticri :-^they consist whirily 
in rntention, and the mor6 they are moItipU^d^b^ 
the policy of those whb govern, the more, absolutely 
the public freedom depends upon the pec^lels preservi* 
ing the entire administration of criminal jiiatice to 



tiNtaMtv^s*'*— In a <)u6sti6n of prbpertjr between 
tiMi frivftte individuals^ the Crown can liave nd 
possifade interest in |irefierring the one to the oth^f i 
hot it may have an interest in cntthing both of theill 
to^ther^ in defiatide of ereiy fM'boipIe of bumanit)^ 
and justice^ if they irfiooki fut themsdves forward 
ift'ia^ contention for fwiblic liberty, ap^nst a govern- 
mavtateknlg to. enurndpate itself from the doikif- 
aain irf Ihe laws.'^^Nb man in the least acquainted 
«i&liiitbe history of nations, or of his own ooantry> 
can* dsfose to acknowledge, that if the adminis* 
tmtiod of orimittal jostioe were feft in the iitfndft 
ef tbftOown, or its deputies, no greater freedom 
cbuld possibly exiat, dBao government might choose 
to tolenite from the convenience or policy of the 

My Lord, this important truth is no dkicovery of 
asserdon of mine, but is to be found in every 4>ook 
of the law. Whether we go up to the most ancient 
anthorittea, or appeal to the writings of men of poir 
onm ttmea, . we meet with it alike in the tnmt em^ 
piiatiGal iangnsage^Mr. Justice Bladcstone, by no 
means biassed towiards democratioal government^ 
lymng in the third volume of his Commentaries 
exphnned tbe exoeHence of the trial by Jury in ctvH 
cases^ expnesses himself thus: vol. iv. p. 2U9 : ^^Bnt 
'^ it hoids Qsnich stronger in crioiindl .cases ; since 
^' in tiotea of difficulty and danger, more is to be 
^' apprehended from the violence and partiality of 
'^ Judges appointed by the Crown, in suitt between 



^f the King and the subjact, than in dispates' be-^ 
^^ tween one- individoal and another, to settle ihe 
f^ bbundaries of private property. Oor law. has^ 
^^ therefore, wisely placed this rstroiig aiid twoffold 
^^ barrier of a presentment .and trial by: Jury^.be^ 
*^ tween the liberties of the people and the preivb 
^* gative of the Crown : without this barder,^ lus- 
^^ tices.of oyer and terminer named by. the Gmmi; 
^^ might, as in France or to Turkey, imprison, disi 
^^ patch, or exile, any man that was obaoxioua to 
^^ government, by an instant declaration that; such 
'^ was their will and pleasure: so that theiiberties 



^^ of England cannot butP subsist so. long as 
^^ palladium remains sacred and inviolate, npt only 
^' from all open attacks, which none will be so.ha^y 
'^ as to make, but also from all secret machinations, 
*^ which may sap and undermine it/* . 

But this remark, though it derives new force in 
being adopted by so great an authority, was no more 
original in Mr. Justice Blackstone than in me : the 
institution and authority of Juries is to be foood 
in Bracton, who wrote above five hundred years be- 
fore him. " The curia vand the pares,* says he; 
^^ were necessarily the judges in all cases of life^ 
*^ limb, crime, and disherison of the heir in capites 
^/ The King could not 4ecide, for then be would 
" have been both Prosecutor and Judge; neither 
^* GQuld his justices, for they represent him *.'• . 



* Vide likewise Mr. Reeve*' very ingenious History ofxbm 
Cnglfsh Lair. ' . . ' ■* 
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Notwithstanding all this, the learned Judge waa 
pleased to say, at the trial, that there was no differ-;, 
^Qce between civil and criminal cases. — I say, on the 
Gootrary, independent of these authorities, that 
there is not, even to vulgar observation, the remo- 
test similitude between them • 

There are four capital distinctions between prose- 
cutions for crimes, and civil actions, every one of 
wbtcb deserves consideration. 

First, In the jurisdiction necessary to found the; 
charge. 

Secondly, In the manner of the Defendant's pleads, 
ing to it. 

* Thirdly, in the authority of the verdict which dis- 
charges him. 

Fourthly, In the independence and security of the 
Jury from all consequences in giving it. 
- As to the first, it is unnecessary to remind your 
Lordships, that, in a civil case, the party who cpn-f 
ceives himself aggrieved, states his complaint to the 
Court,— avails himself at his own pleasure of its pro- 
cess,— -compels an answer from the Defendant by its 
authority,— «or taking the charge pro confesso against 
him on his default, is entitled to final judgment and 
execution for his debt, without any interposition of 
a Jury> But in criminal cases it is otherwise ; the 
Court has no cognizance of them, without leave 
from the people forming a grand 'inquest. If a man 
were to commit a capital offence in the face of all 
the Judges of £ngland> their united authority could 

tr 2 
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hot put bitn apon^TS trial: — they xx)xM t&e no com- 
plaint against hind, even * upon the records of tbto 
supren^e criminal Court, but cbulds*iTy commit bitti 
for safe custody, which is equally competent to etery 
common Justice of the Peace: — ^the Hv^nA Jury 
alone could arraign him, and in their discreHoti 
ttiight likewise filially discharge him, by throwing 
out thte BiH, Vfth the names of aU your Lordshtps ^ 

witnesses on the back of it« If it shall be s^d, that 

* 

this exclusive power of the Cirapd Jury does ncrt ex- 
tend to lesser misdemeanors, which may be prose- 
cuted by information ; I answer, that for thW very 
reason it becomes doubly necessary to preserve^the 
power of the other Jiity \ihich is left. In the rules 
pf pleading, there is no distinction bett^eeti capital 
and lesser offences ; and the Defendant's plea t/f Not 
guilty (which universally prevails as the fegal an- 
swer to every information or indictment, "as op- 
posed to special pleas to the Court in civil actions)^ 
and the necessity imposed up6n the Crown to join the 
general issue, are absolutely decisive of the present 
Question. 

Every lawyer must admit, that the rules of plead- 
ing were originally established to mark and to pre- 
serve the distinct jurisdictions of the Court and thd 
Jury, by a separation of the law from the fact, where- 
ever they were intended to be separated, — A person 
charged with owing a debt, or having committed a 
trespass, &c, &c. if he could not deny the facts on 
which the actions were founded, was obliged to laoib- 



mit lii^ ji^stification Ipr nuU:ter of law by i. special 

plqa (9 the Cpurt upon l|be record; |o wWoh pl^tt 

the PlaintifF might dpmur, and submit th^Q kgtjl 

merits to the Judges.— By this arrftngenpent^j qp 

ppwerwas ^ever given tp the Jury, hy a« issw^ joined 

before theip, but whfsn a fight of decision, ascootw 

prehensive as the issue, went along with it:.-j-if a 

Defeodapt. in such civil actions pleaded the general 

is$H^. inat^i^d o/ a special plea, aiming at a gen^^l 

..deliverance from thet charge, by showing his justifl- 

catioq to the Jury ^t. the trial; the Court protected 

Ustowa jurisdiction, by refusing all evidence, of thp 

£iOt^ oa whid^ such justi^catioi) was fqunded.r^The 

. ei(.teusio9 pf |he general issue beiy and its andei)t 

limits, ai^ iq deviation frppi its true prinaipJle, has 

'introduced sotxie confusion into this simple and haif- 

motiious system ; but the law is substantial^^ the 

^me*— tNq inai^, at th^s day, in any of thos^ actions 

where the ancient forpapf our jurisprud^ncjq are stjU 

' wisely preserved, can possibly ge^ at the opinion of 

a Jury. ijpQp any quQStwn^ not intended by the qonstj- 

tution for their deoi$ion. In action^ of debt^ detinue, 

bre«Ji..pf coyeijant, trespass, or replevijp, th^D^- 

, fciid4J9jt,i;ap pnly siiba5i,it the mere /act to th? Jut^y; 

. the,/<ri«; VW^' be plqade<^ to th^ Court;. if,,dreadii^ 

, the opinion of Judges, h^ ppngeals bi§ justificaiipn 

iwd?r, thejpover .of ^. gcaera) plea iix hopes, pf a more 

. favourabje construction pf \\\^ dcjfeqce ^\, th^ trial; 

•its very, wi^tenc!? pavi ni?Vcr ?ven cpxne within the 

knowledge of tlm J^rppj j^vffry legal defence muf t 

T 3 
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arise oiit of facts, and the authority of the Judge is 
interposed, to prevent their appearing before a tri- 
bunal which, in such cases, has no competent j uris- 
'diction over them. 

• By imposing this necessity of pleading every legal 
justification to the Court, and by this* exclusion of 
all evidence on the trial beyond the negation of the 
fact ; the Coui-ts indisputably intended to estahlish> 
and did in fact effectually secure the judicial autho- 
rity over legal questions from all encroachment or 
violation ; and it is impossible to find a reason in law, 
or in common sense, why the same boundaries be- 
tween the fact and the law should not have been at 
the same time extended to criminal cases by the 

' same rules of pleading, if the jurisdiction of the Jury 
had been designed to be limited to the fact, as in civil 
actions. 

But no such boundary was ever made or attempted; 
on the contrary, every person, charged with any crime 
by an indit^tment or informatioti, has bebn in all 
times, fi-om the Nornian conquest (o this bbur, not 
only permitted, but even bound to throw himself 
upon his country for deliverance, by the general plea 

• of Not guilty ; and may submit his whole defence tp 
the Jury, whether it be a negatior^ of the fact, pt 

' ^ justification of it in law ; and the Judge has no 
authority, as in a pivil case, tp refuse such evidence 
at the trial, as out of the issue, and as coram non 
judice; — an authority which in common sense he cer- 
tainly wpuld haye, if the Jury hfid no hiffher* luris- 
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dlctk»:1a thfc orie ceise than in the 6ther,*^The ge*- 
Dei&l p}ea^tibu3 ifonistSwed by immemorial custom^ so 
« bl^plia tht %w\nnd tbe &ct together; a$ to be iose-^ 
paiYnl^e* but by ^e voluntary act of tbe Jury in find«{ 
ilQ^ a%8pecial vardict: the gmeral iovestigation of the 
ifhoj^ oba^g)^ ia th^reforie: before them v and althpugh 
^be D^emdant adouts the fact laid in the informa-* 
tioni.ipr indictment, he nevertheless, under ht^ ge- 
neral plea, gives evidence of others which ^re col- 
lateral;: reff rrin^ ;kh<m to the judgment of the Jury, 
a6 af legal excuse or justification^ .aod receives fromi 
Iherr . Verdict a eompfetei general^ add conclusive dti-t 
Krerance* ' 

Mi". Justice Blackstone, ia the fourth volume; of 
bis Commentaries^ page 33Q, says, ^^ The traitorous 
f^ or i^lojMQlis intent are the poiuts and very gist of 
f^ ,the indictm^t^ and must be answeiied directly ,by 
'^ the general negative. Not guilty ;j and the Jijry 
*^ will take notice of any defensive \fti>tfeer,ahd give 
!* ^ecriverdict. accordingly, as effectually asif it were 
f * 8f)ecial]y pleaded/* ' 

Thia^ tbeifefone^ sayjs.Sir Matthew Hale, in hi? 
Pleaa^ of tb^ Crqwrt, (.p?ge 458, • is, . upon all ae* 
coan.(f$^: themoat ndhraiHiigeo^s j4@9 for the Defend^ 
ants i-Mt WQuld ^be.ftmost unUsipfJy ca$§ for the 
y Ja4ge. bifliself, if 4he fpi^owtV fste depended uppn^ 
*' his directions: — unhappy also.ibr, the prisoner j 
♦*.for.if:tbe Judfq's opijiionuiu^st: rule the verdicty 
f^ tbelti^i»l by- Jiiry ^^ould b^ us^gss.'* 
t: :^d^ ikfirdp Ibe <KHu:la6ive . operation of the verdict 
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when given) and the aecority of the Jaiy frtKn aft 
consequences in giving it, render the oentrait be«' 
tween criminal and civil cases striking and «ampletew 
No new trial can be granted, as in a civil action>-«* 
yoUr Lordships, however you may disapprova ef 
the acquittal, have no authority to award one ; for 
there is no precedent of any such up<m reooidiy 
and the discretion of the Court is circamMribed hf 
the law* 

Neither can the Jurors he attainted by^he Oowti. 
In BushePs case, Vaughan's Reports, page - 146^ 
that learned and excellent Judge expressed himself 
thus: ^' There is no case in all the law of an attaint 
^^ for the King, nor any opinion but that of -Hiyr* 
^* nings, loth of Henry IV«, title Attaint^ :6a and 
^'04^, for whidi there is no waiimit in law, though 
*' there be other specious authotity against it, touched 
'' by none that have argued this case.'* 
liord Mans/UM. To be sore it is so* 
Mr. £r9kine^ Since tb^t. is dear, my Ixisd, I 
shall not trouble the Court farther upon it: indeed 
I have not been able to find any one aistbority< ibr 
sQCh an attaint but a dictum in Fitaherberra Nafeura 
BreVium, pige J07a and cm the other hand. She 
doctrine of BusheK^ case is eaptessly agreed to in very 
afiodern times: vide Lord Baytnond'a Reports^ *1^ 
volume, pagb 46^. , ^ 

t If, then, your Lordships reflect bivt fw a moment 
upon this comparative yiew Of crittlinal - and ^vil 
eases which I have laid before you^ h^iM eaa |b ba 
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mmv»\y oonteQ4e4;. ^i^t^^er^]^ (hat ih^e ii tio^di^ 
ivenwoe^ biti that4ifoere. is m/ thci r^ioot^^ ^iiniWi^ 
bfitireeo Ihi^iii.? ; |» th^'on^ ^pgsiSy the power ^f «@*^ 
«i64tipii bffio^ ; frpm tha Court s-^n the «th9j, 
fr9«te. the pc^W Opiy 5 forfnwg a gwiftd Jury^-rrllk 
tln^ pne^ tbQ Defendant mmi plead 4 special jv^stii* 
<»tio|^ ttiej m0rit3 pC w4fik;tl cftn;only hed^d^d;!^/ 
Ibe Judg^^,-^!! the othfr> h^ aay throw hw»aetf 
for: general deUyeraftce. Q|?On his country ,^19! thCl 
l&rst the Court may itwandd n^witFial^ if ,tbe v^odieft 
Ibkr the ]>efend99t be cxxitrary ta4he ^^idertoet ^r the 
law ; — in the last it is conclusive and un9)tecahki'^*<^ 
ulA t0 fit^oWn-tbe whoIe^thefJ^ing nevei^badtliat 
prpce^a of attaint v/bteh hd0(]g^d to the m^p^^M 
bis stti^tsw 

When these thiAgs ftre ^tteii^ivcfly coMMeffld*^ I 
ask those who are etiU difqpQ«ied to deny t;h4 
of the Jury, to invest^ate the whole :cb^^^ 
nrlMfch^ ftucb m soteetlsiir ew he cofieeived to ^tislk ifl( 
ttxy kiiman governti}e»t» tnuob le$8 ia the mo^ r^m 
fiocd and exalted in the wpf\^^ a$ that a ppw^r oC 
fn^rtme judioatttre.shc¥^d h0.<^ooferfed ^( naodon) hjf 
Ibe/Uittd* foffiQ6 of: the }aw» v^h^ere no right; wwlin* 
teeoded to pasa with it ; and wiiiel^ waaiip0a wfK^tf^ 
abn and under our eircuiosilafice to be e^rofaed » 
litbieti^ though: taartod «otmthatilidiii|; inevety^ 4ge 
«Eid'»ia a. thouaaeyd inatancea^ te the eMif«iaioiM»4 
iiaQonifitftra oL fixed miigisthiQ^^ ahouJd never be 
dndcedhy aiitbiwily^ hiA should eontinoe en, from 
-4!niBtf to eei|4ui^ the revered^ gvardin of Kbeifty 



and' 6( Wfe, arresting the arm of the biost headstfrnig' 
gpv^nmenfts in the worst ^f tim^^ ^^ithoot any 
po^tt ki the Crown or its Judges^ to^ touch, withoat 
ks coAsent, the meanest wretch iri the kingdom^ at 
€^^Vt> ask the reason and prino^Ie of the vendict 
wbidif ^acquits h4m.-^That such asyistism should pre- 
tfaU in 'a country' like England, without either the 
Mig^l institution or the acqwesoiiig sanction of 
.lliciF lSgTslat.ure, is'impossibie.-^BeUeve tne^ my Lord^ 
]k>'tattots can drecdnciley no authority can tonction^ 
AicSi^an absurdity ;-^th9 ciHXlmod s^nae^of tfhe world 
rev^olts at it. ' 

--Having established this important^ right ni the 
Xiiy beycHid all possibility of cavil or controversy, I 
will now ^how your Lordship, that its eiiatence is 
iiot^ tnferely eonsist^t wtth the ^Aeory of the law, but 
fe ilUstrated and confirmed by the amvef*sal practice 
of all Judges ; not even excepting Mr. Justtoe FWat^r 
himself, whose writings have' been cited in suppcnt 
of the ebn trary- opinion • * How a man expresses hisL 
Abstract ideas is but cif little importanee when an ap^ 
l^eal' can be made tohia plmn direetions to otheis, 
arid to' his own particular conduct but even noi^eof 
hfc^l*x^ssioiis, when properly cbnsidered and anderc 
stbmi, 'militate against my position^; i '-: 1 -' >- 
^ Ir^his jusUy cefobratedbook o^lhicnMn^i^^i 
fwige«'95§, her M^rMses himself tlwii r-^i^'The^cdn^ 
^ ^distraction which the' law putt^tb; Upon &olia«ATfifr 
t* ATicriAGaBfino oa FbuKb by; a. ilixry^ iii in ailcM$9 
^*' widioukedbf tl^^prtper - »pmvin<sipi^tlm t ^Wkr«/) 
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• • • . , 

Now if the adversary rs deposed tO' itop hen^ 
though the author never iiit ended he should j as te 
evident frort the rest of the sentence, yet I anil will- 
ing to stop with him, and to take it as a substanthre 
proposition ; for the slightest attention must disced 
ver that it i^ not repugnant fo any thing which I 
have said. Facts stated ^and agreed, or fecta founi^ 
by a Jury, Which amount to the same thiitg, €0nstt» 
lute a spedal verdict; and Avho ever supposed that 
the law upoti a special verdict was not the province 
of the Court > Where in a trial up<m a g^aii 
Is^ue theiparties choose to agree upon facts ^aiid t6 
state them, or the Jury choose voluntarily to find 
them without drawing the legal conclusion them* 
selves; who ever denied that in such Jnstances tli^ 
X^ourt is to draw it ?— That ForSster meant nothings 
more than that the G>urt was to judge of the latr, 
'When the Jury thus voluntarily prays its assistance 1^ 
"special verdict, is evident from his words which fol- 
low, for he immediately goes <m to say ; In cases df 
'doubt and bbal difficulty, it is therefore commonly 
recommended to the Jurv to state facts anddroim^ 
Stances in a' special verdict: btft neither here, nor in 
any other part bf his works, \% it said or insinuated 
'tliat they are bound to do so, but at their own fvet 
^discretion: indeed, t4te very term recommended, ad- 
iiiits the contrary, and requires jl'o coinni<$ntary. lam 
Sure 1 shall never dispute the wisdom or ttpe«lien<^ 
'of shch a recoriimendation in those eases of doubt, 
because the more I am contending for the oxisteno 
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(of fi|cb m iinportant rigU^, the less it wpqid becQQie 

m9 tof^e tl|)e ^vocate <^ rastjiii^sa ai4. {jr^cipit^tiov 

in the exercise of it. It is no <L^ial; of jm i^^Uc3tioii 

tQ: teU th^ greatest m^gif^te upppi^i^th tq^t^kc 

goo4 oQui^sel in cases of. real do^bt anfi jdiip^culty.--r 

if u4gcp( uf)Qn Iris^s^ whpse authprify^tajst^te the hw 

j» inc^sputable, often r^f^ it to be mo^ solfoinly ar^* 

gnoc} befoTf^ the Court ; and this Cpitiit/; it^lf qfteja 

jwfidf % ipeQting pf the twelve Jk^^g^e^/bffpr^ it ()bci4ef 

^n}3i, point upgn its own re9qr<fc,j^ iyhj(st^,^he qtbei? 

jkwv« jeonfeMf9<% :np cQgpii;Eaw5^ >ill ik mmcfi Wotc^ 

4liem:.by the wit of errorjof pijf.pf ^hepa^i^iei^.*-^ 

/Tbps^tin^t^noe^ are nK^num^itaof wis^n\, integrity, 

jand discretion^ hut th^y dpt not b^r> in ll}^ rj^niotj^ 

4«gne«. .«pon; jmdi^im. :■ ^ the sptjeicp. <?( Jwiacli<?tioa 

4» Meamin^ by whet tf^y or may not, h^, 4^ided by 

J^ gil^n jtribunal \yith leg^l effect not ^y the rectl- 

^deor error of therd^qi^jpiiv V the? Jurj^ aoccwrding 

l!o :th&^. authorities, gjay deterfnip^ the wholjematr 

Her by tWr:VjQrdk*,jHid tf-the verdjct ^Uep g^ven m 

Hot^w^y ^nal an4, unajt^rablei li»it must^bie enforped 

% th^^aftthority pCithe )^dgeBy.mdeffiif^^tJ^^ if ref 

ifiste^, >y jtbe whol^ <p«w^ of thq ^ate,-7-^pQn vflmt 

fprifits^pk: of gQv.eriwn*nt ur reason c^fr it he argued 

«>t tebe^lawiit . THatth^iJi^nyare ip <l^s «^9t pr%- 

^Ucarntot is wnfew^^by FpKstiqr j (qi;:Ji!ie coadudcuj^ 

mnth , sayingk. <iha$ vifbei) thft |swisr4^r». tbeJviry, 

iHider thi dir96tib»i ^pf tM; Court^.jn.poipt pf la«r 

.nt^f.md i('i^ef*^f^ ivieU advi^ will, alwfiysjin^ 
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• This fs SkewiW •eohslaltelttt wirii tny pijsltian;: ilF 
the law b^ ctlea^j we tnay presmne thtt« tlie Judge 
stMes it cleiif ly td the Jtrry ; and if he does^ Wk^ 
^ottbtedly (Aie Jory, if they:dt^ wdr &dVi6(ed, iKHN 
fifid iK)C6rdfng to «ruch ditecitions ; for they hAve not 
k ^apriciodd di^retkm tb make law at their plieaswe, 
but ate bound m conscience as well adjudges are to 
fitid it truly ; and, gentt-ally ^peakitig^, the kamittg 
6f the Judge who presrdes »t the trial affbtcfa ttiem A 
ftHfe support and diiection. 

* The same practice 6( JtiwJ^ft m stating^ ttie law t0 
(he Jtn^, tts a^pfied to the' patticalat cade befom 
them, appears likewise in the case of the Kingagatnfilt 
Oneby, lii L6rd Raymond, page 1494. ** On the 
^ trial the Ju^ge '^i^tits the Jury thus t If yo« be- 
^^ ?te^e suth and such witnessed who have sworn lo 
'^ dutch and such ftlcts, tht kitting 0/ tfhe detenMl 
^ appears to he with malice prepense : but if yoe .d» 
** tiot belie te Ifhem, then you ought to iSttd him 
^ guilty of rtafnslatighter ; and the Jury msy, if tliey 
** ttitfik proper, give a general verdict of murder 

or manskughter : hut if they decline giving a ge-* 
treral verdict, and wffl find the iacts specially ^ th^ 
^' Court is then to form their fudgment from the 
** facts foonid, whether the Defendant be gufihy or 
** riot guilty, i. e. whetfeer -the act was done widi 
** malice and deliberation, or not/* — Surety hmgudg^ 
can express nothing more plainly or uuequivoctlly; 
than 'that 'where the general issue is pleaded to nn in- 
dictment, the law and the fact are both before the 
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Jury ; and that the former can never be separated 
from .the latter, for the judgment of Ihe Courts 
unless by their own spontaneous act : for the words 
atre, '^ If they decline giving a geojeral verdict^ and 
^' will find the facts specially, the Court is xh&n to 
'^ form their judgment from the facts found/' So 
that, after a general issue joined, the authority of the 
Court only commences when the Jury chooses to de^ 
dine the decision of the law by a general verdict \ 
the right of declining which leg^l determination, is 
a privilege conferred on them by the statute of West<r 
minster 2d, and by no means a restriction of their 
powers. 

But another ;very important view of the subject 
remains behind : for supposing I had failed in esta* 
blishing that contrast between criminal and civil cases, 
which is now too clear not only to require, but even 
to justify another observation, the argument would 
lose nothing by the. failure. The similarity between 
orimmal and civil cases derives all its application to 
the argutnent from the learned Judge's supposition, 
that the jurisdiction of the Jury over the law was 
never contended for in the latter, and consequently 
on a principle of equality could not be supported in 
the former ; .whereas I do contend for it, and can in* 
oontestably establish it in both. This application oi 
the argument is plain from the words of the Charge: 
If the Jury could find the law, it would undoubt* 
edly hold in civil cases as well as criminal : but 
ViM it ^ver supposed that a Jury was competent tQ 
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^.^ ; say the Operation of a fme^ or a recovery, or a Yrar«« 
?*^ lanty, whidi are mere quertions of law ?" / 

To this question I answer^ that the compefcncy 
of the Jury in such cases is contended for to the fiitt 
extent. of my principle^ both by Lyttleton and by 
Coke:. they cannot indeed tdectde upon them de 
f^anoy which^ as Vai:^ban truly says^ is unintelli-^ 
gtble^ because an unmixed question of kw can by n6 
possibility oorae before them foi*>^deGision ; bdt when- 
ever (which very often happens) the operation of i 
fine, a reoovery, a wairanty^ or any other record at 
conv^'aQce known to the law of England comeS 
forward, mixed with the £ict on the general issoe; 
the Jury have then most unquesticmably a right ta 
determine it; and what is more^ no other authority 
possibly. can ; because, when the general issue is per^ 
.mitted b^ law, these questions cannot appear on the 
record for the judgment of the Court, and although 
. it can gmnt a new trial, yet the same question musi 
ukimately be determined by another Jury. This id 
not only self-evident to every lawyer, but as I saidj 
is expressly laid down by Lyttleton in the 368th 
sectson. ^^ Also in such (Ase where the inquest may 
^^ give their verdict at large, if they will take upoil 
*^ them the knowledge of the law ujjon the rtiatter, 
^* they may give their verdict generally as it is put 
" in their charge : as in the cs^se aforesaid they may 
^* well say, that the lessor did not disseise the lessee 
^'. if they will." Coke, in his commentary on this 
section, confirms Lyttleton ^ saying, that in doubtftd 
cases they should find specidly for fear of an ajttainli 
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cndit if phHi that the; statute of Westmioster the 
2d^ was tliade eitiber to give or to cofifirm thie right of 
ihe^AMy to find the matter specially^ iesring their ju- 
tiaAkAw over the bw as it ^(ood bjr the oommosi 4iiW4 
Xh< piH>i>4stif thd statutb of W«tami6t9r 23> dttptet 
0Othi atie, ^^ Orc{£te^«bn esf quod jutikiarii 4Ul ix^dtai 
^* tt^pietdas (jtssignaU^ jmk cqmpellant Jtirsaore^ 
f^ iUckre precise si Ml disteSnua vd man ; Aanmodo vim 
'^. • kiepifU dicere v^rkatem faod et .peiere mmHumya* 
^^ tkmrimvm^^ From these words it should appear^ 
Ihaft the . jurisdiotion cf the Jury ever the law when 
it came before them on the general issue, was so 
ipested in them by the canstitution, that the exercise 
of it in all iMm had been ooosidered to be coinpid^ 
•ary <ipon them, and that this act was a kgiahEtinrii 
relief ifrom tihat compuI»on in the case of an aasiaBa 
•f disseictn : it is equally pbun from the remaining 
si^ds of the act, that their jurisdiction remained as 
liefpre ^ ^^ 4ed si sponie velint dicere quod dissekina 
^* e$t vel nan, wubhituitur eorum veredictum sub me 
'^peHcuh:' 

But the most material observation upon this sta*^ 
late, as applicable to the present subject, is^ that the 
terror of the attaint from which it was passed to re« 
Iteve therti, having (as has been shown) no exist- 
Mce m casea of crime, the act only eaitended to re* 
iieve the Jury at their discretion from finding the 
law ia civil actions \ and consequently it is only 
from custom, and not from positive law, that they 
ft re not even compeUcbk to give a general verdiot 
involving a judgment of law on every critninal trial* 
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These principled and authorities certainly establish 
that it is the duty of the Judge, on every trial where 
the general issue is pleaded, to give to the Jury his 
opinion on the law as applied to the case before them ; 
and that they must find a general verdict compre- 
hending a judgment of law, unless they choose to re^; 
fer it specially to the Court. 

But we are here, in a case where it is contended^ 
that the duty of the Judge is the direct contrary of 
this : — that he is to give no opinion at all to the 
Jury upon the law as applied to the case before 
them ; — that they likewise are to refrain from all 
consideration of it, and yet that the very same ge- 
neral verdict comprehending both fact and law is to 
be given by them as if the whole legal matter had 
been summed up by the one and found by the 
other. 

I confess I have no organs to comprehend the prin- 
ciple on which such a practice proceeds. I con- 
tended for nothing more at the trial than the very 
practice recommended by Foster and Lord Raymond: 
-—I addressed myself to the Jury upon the law with 
all possible respect and deference, and indeed with 
very marked personal attention to the learned Judge: 
80 far from urging the Jury, dogmatically to think 
for themselves without his constitutional assistance, 
I called for his opinion on the question of libel ; say- 
ing, that if he should tell them distinctly the paper 
indicted was libellous^ though I should not admit 
that they were bound at all events to give effect to it 

VOL. I. V 
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iftheyfelt it to be innocent; yet I was ready to 
agree that they ought not to go against the Charge, 
virithout great consideration : but that if he should 
shut himself up in silence^ giving no opinion at all 
upon the criminality of the paper from v^hich alone 
any guilt could be fastened on the publisher^ and 
should narrow their consideration to the publication, 
I entered my protest against their finding a verdict 
affixing the epithet of guilty to the mere fact of 
publishing a paper, the guilt of which had not been 
investigated. If, after this address to the Jury, the 
learned Judge had told them, that in his opinion 
the paper was a libel, but still leaving it to their judg- 
ments, and likewise the Defendant's evidence to their 
consideration, had further told them, that he thought 
it did not exculpate the publication ; and if in conse- 
quence of such directions the Jury had found a ver- 
dict for the Crown, I should never have made my 
present niotion for a new trial ; because I should have 
considered such a verdict of Guilty aa founded upon 
the opinion of the Jury on the whole matter as left to 
their consideration, and must have sought my re- 
medy by arrest of judgment dn the record. 

But the learned Judge took a direct contrary 
course :— he gave no opinion at all on (he guilt or 
innocence of the paper j — he took no notice of the 
Defendant's evidence of intention :-«-he told the 
' Jury, in the most explicit terms, thai; neither the 
one nor the other were within theiir jurisdiction ; 9JoA 
upon the mere feet of publication dij^ected a geiMMl 
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verdict comprebenditig the epithet of Guilty^ aifibsf 
having expressljT withdrawn from the Jury every conU 
sideratioti of the merits of the paper publi^ed^ or 
the ititentioa of the publisher, from which it is ad; 
milted on all hands the guilt of paUication could 
alone have any existence. 

My motion is therefore founded upon this ol>* 
vioua and simple principle ; that the Defendant has 
had in fact no thfal; having been found guiiiy 
without any investigation of his guilty and without 
any power left to the Jury to take 'cc^nizanoe o{ 
his innocence^ I undertake to showy that the Swpf 
could not possibly conceive or Jbdieiird from the 
J(|dge's Charge, that they had anr^^jorisdictidn to 
acquit him ; however they might hare been im« 
pressed evto with the merit of the pubNoation, or 
convinoed of his meritorious intention in publishing 
it: nay, what is worse, while the learned Judge 
totally deprived them pf their whole jurisdiction over 
the question of libel and the Defendant's seditions 
intention, he at the same time directed a general 
verdict of Guilty, which comprehended a judgment 
upon both. 

When I ^put this con8truoli<m on the learned 
Judges direction, I found myself wholly on the lan- 
guage in which it was communicated ; and it will be 
SID answer to such construction, that no such re- 
fiferasat^was meanlt to be conveyed by it — If thfe 
learned Judge'6 intentions were even the direct con- 
tfary cf kis eftpc^ssien?, yet if, in conaequenoe of 

V 2 



2ga MR. BRSKINB^S SFBSCH IK 

that which was expressed though not intended^ the 
Juiy were abridged of a jurisdiction which bdonged 
to them by law^ and in the exercise of which the 
Defendant had an interest^ he is equally a sufferer^ 
and the verdict giyen under such misconception <^ 
authority is equally void: my application ought 
therefore to stand or fall by the Charge itself, upon 
which I disclaim all disingenuous cavilling.*— -I am 
certainly bound to show^ that from the general result 
o£ it^ fiurly and liberally interpreted^ the Jury could 
not conodre that they had any right to extend their 
considention bqrond the bare fact of publication^ so 
as to acquit the Defendant by a judgment founded oa 
the legality of the Dialogue^ or the honesty of the 
itttentton in publishing it. 

In order to understand the learned Judge's di^ 
rection, it must be recollected that it was addressed 
to them in answer to me, who had contended for 
nothing more than that these two considerations 
ought to rule the verdict ; and it will be seen^ that 
the Qiaige^ on the ccmtrary) not only excluded both 
of them by general inference, but by expressions, 
arguments, and illustrations the most studiously se^ 
lected to convey that exclusion, and to render it bind- 
ing on the consciences of the Jury. After telling 
them in the very beginning of his Charge, that the 
single question for their dedsion was, whether the 
Defendant had published the pamphlet ? he dechued 

m 

to them, that it was not even allowed to him, as ihe 
Judge ttying th cause, to say whether it was or was 
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iiot a libel : for that if he should say it wss no 
libely and thetf, following his ctirection^ should acquit 
the Defendant^ they would thereby deprive the 
Prosecutor of his writ of error upon the reooni^ 
which was one of his dearest birthrights* The law, 
he said^ was equal between the Prosecutor and the 
Defendant ; that a verdict of acquittal would dose 
tiie matter for ever^ deprivitig him of his appeal ; 
and that whatever therefore was upon the record 
was not for their decUion, but might be carried 
at the pleasure of either party to the House of 
Lords, : t; 

Surely language could not convey a limitatiori 
upon the right of the Jury over the question of libel^ 
or the intention ^f the publisher^ more positive or 
more universaL It was positive, ina6miicb.as it held 
out to them that such a jurisdiction could not be en-^ 
tertained without injustice; and it was universal, be- 
cause the principle had no special application to the 
particular xircumstanoes of that trial ; but subjected 
ev^ry Defendant upon every prosecution for a libel, 
to an inevitable conviction on the mere proof of pub-* 
lishing any thing, though both Ju^e and Jury might 
be convinced that the thing published was innocent 
and even meritorious* 

My Lord, I make this commentary without the 
haz^d of contradiction from any man whose reason 
is not disordered.— For if the Prosecutor in every 
emt has a birthright by law to have the question of 
libel left open uppn the record, which it can only be 

u3 
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by £i verdict of cenviction on the single ftct of pnb* 
lisbin^ J tko legal right can at the same time cxi«t in 
thi Jkw^y to .shut oat that question by a verdict of 
acquittal founded upon the merife of the pnbKcatioD, 
<» the innoefent mind of the publisher. Rights that 
ttl-6 repugniattt anci icontfadifctory catftlot be co-ex-^ 
i(3terft.*-^The Jury can never have a cbnSlltational 
right tb do an act beneficial to the Defendant, Mrhich 
vrhen done deprives the Prosecutor of a right which 
the sartid constitution has vested in him.-^No right 
can bdong to one- person, the exercise of Which in 
every instance must necessarily work a wrong to ano- 
ther. — If the Prosecutor of a libel has in every in- 
stance the privilege to try the merits df his prosecu- 
tion before the Judges, the Jury can have no right m 
tintf instance to preclude his appeal to them by a ge- 
neral verdict for the Defendant 
The Jury, therefore, from this part of the Charge, 

« * ■ • 

must necessarily have felt themselves absoRUely K- 
mited (I might isayiven in their 'powers) totht feet 
of publication ; because the Wghfest restraint upon 
good men is 'to conVinee' them that they'fcattnot 
break loose from it witHdut iftjtiitice: and the fiower 
of a good subject is never more efiSctdaHy destroyed 
than when he is made to believe that the faceitiise of 
it will be a breach of his duty to the put)ll6, and a 
violation of the laws of his country.* 

But since equal justice between the -Prosectttdr tod 
the Defendant is the pretence ffer this abridgment of 
jurisdiction, let us examine' a little how it is mtc\:td 



s. 
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by it— t)(f the Prc»MMtor tnd tlfi^ I)Qfei(ydMit r&Aly 
stand upoi^ gti eqoftl footing by this lAcxl^ df j^o 
oeeding i With what decency thit can he aikgftd^ 
Heave those to answer viho khiM iMt il is iDhly by 
the indulgence of Mi*. Utatenifty of Coutis6l fot* 
the prosMution, that iDy reverend Client is not at 
this moment in pri^cm^, while we are discussing; 
tbi6 notuble fequality. Beskiefe^, my Lord^ the jud^^ 
ment of this Couft^thou^ not final in Checbnsti'^ 
tntion^ and therefore not binding on the Prosecntor> 
is absolutely conoln^e on the Defendant. — ^If your 
Lordships pronounce the record to contain no Ubel^ 
and arrest the judgment on the verdict^ the Pros^^ 
CQtor- may carry it to the House of Lords^ and pehding 
' his writ of error, remains untouched by your Lord* 
sbip*s dteisicm ; but, if judgment be against the De^ 
fendarnt; it is only at the discreticm of f he Crow A (aS 
It Is Sdid), and j9ot of right, that ht tsih prosecute 
any writ of -eritor at all; and even tf he <inds no ob-. 
structioK in tliat quaver, it is bi$t at the bert an ap« 
peal fOF.ttle benefit '€^ pul>Iic^ libeffy, from which he 
himself ^c^n have no 'per*«al betftfif j^forthe writ 
of errtJf -being* ho 'supersedeas, the ^nishment is^ 
inflicted idn him in the'TOeah titiie. In the case of 

* Lcr4 M^lddd 4r^ff dibe;D48a to b^^ommitted.pD the mo- 
tion for the new trial; and said^ he had no discretion to suffer him 
to be at^ larg^e^ without consent^ after his appearance in Court, 
on conviction* Upon which^ Mr. iSearcroft gave his consent 
that the Dean should remain at large upon bail. 

V 4 
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Mr* Home ^^ this Court impritonfid him for pub- 
lishing a libel upon its own judgment^ pending his 
appeal from its justice ; and he had suffered the ut- 
most rigour which the law imposed upon htm as a 
crime^ at the time that the House of Lords^ with 
the assistance of the twelve Judges of Englandj 
were gravely assembled to determine, whether he 
had been guilty of any crime. I do not mention 
this case as hard or rigorous on Mr. Home, as an 
individual : it is the general oowse of practice ; but 
surely that practice ought to put an end to this ar- 
gument of equality between Prosecutor and Prisoner. 
It is adding insult to injury, to tell an innocait man 
who is in a dungeon, pending his writ of error, and 
of whose innocence both Ju^ge and Jury were con- 
vinced, at the trial, that he is in equal scales with 
his Prosecutor, . who is at large, because he* has an 
opportunity of decidifig after the exfnration of his 
punishment, that the prosecution bad been an* 
founded, and his sufferings unjust.«-*By parity of 
reasoning, a prisoner in a capital case might be 
hanged in the mean time for the benefit of equal 
justice s leaving his executors to fight the battle out 
with his Prosecutor upon the record^ through every 
Court in the kingdom ; by which at last his at* 
tainder might be reversed^ and the blood of his pos- 

* Af^erwaids Mr. Hsrae ToQks, wKoio writings do honoar tp 
our language slid coofluy. 



terity remain ttiioorraptodU~*What jastice can be 
more im|iarttal or equal ? 

So much for this right of the ProsecutDr of a 
Ubel to cofnyEN?/ a Jury in every case^ generally to 
convict a Defendant on the 6ct of publication, or 
to find a apedal verdict ;«-*a right unheard of befiire 
since the birth of theconatitotimi ;«'Hiot even fbnnd- 
ed upon any equality in fiict^ even if such a shock-* 
ing parity could eiist in law, and not even contended 
to exist in any other case, where private men become 
tfie.Frosecators of erimes for the ends of public jus* 
tice.'^-^It can have, generally speaking, no existaiGe 
in any prosecation for felony^ because the genera! 
desci^tion of the crime in such indictments, for 
the most part^ dints out the I^I question in the 
particular instance from appearing on the rscord : 
and for the same reason, it ban. have no place even 
in appeals c( death, &c. the only cases where IVo- 
Sficutors appear as the revengers of their own pri* 
vate wrongs, and not as the representatives . of the 
Crown. 

The learned Jndge proceeded next to astaUidi the 
same wnwersal limitation upon the power of the 
Jury, from the history of different trials, and the 
practice of former Ju(%es who presided at them ; 
and while I am complaining of what I conceive to 
be injustice, I must take care not to be unji^t my-* 
seIf.-»-I certainly do' not, nor ever did consider the 
learned Judge's misdirection in his Charge to be pe« 
Quliar to himsrif ; it was only the reifistance of the 
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lM(e»i^nVi evidenw^ and what paaBod after the Jurjr 
returned into Court with ttie verdid^ that I^ver 
considered to b« a departore from oil f»itecedants t the 
rest had undoubtedly the sanctiob of ^evoai modera 
casea ; and I wish^ therefi>!£^ to be distinctly taider«- 
stood^ that I partly found my motion! for a udm trial 
in opposition to these dedsioiis.^i^it iri my diity to 
apfeak with defcxenoe of all the ju^meaits of tbU 
Court; 9XiAl fed ah (.additional fespedt for sotne .($^ 
those I am about to combat^ because they are^ y&ar 
Lordship's : but comparing them with the judgibentil 
of your predecessors for ages^ wbkAi> is the btghesC 
Evidence of English law, I must be 'fot^^ven if I 
presume to question their authority.' 

My Lord, it is necess^y thaft I slioald itake notiM 
of some of them as they occur in the teamed Jadge's 
Change ; for althongh^ he is not respoMiUie fof the 
rtd^ude of those pnecedents which he only cited in 
support of it^ yet the Defendant k uiiqi|tstionabIy 
entitled to a new- trial, if thdr principles wt not 
ratified by the Court: for whenever the IcarneiJ 
Judge dted precedents to warrant 'the limitation -on 
the fn^ovinee of the Jury imposed by his awn atf^ 
tbtirily^.it was such an adoption ^of ihe^ doctrinal' 
they cDfltaihed, as. made ibem a rale to tlie Jury in 
thetr/ikcisiod. 

Fitst, then» the learned Judg^, to overturn fny ar- 
gument with the Jury for their jurisdiction over tbo 
whole chargje^ opposed' .yaur Lordship's estatrfished! 
]Mrt«:fbe^for eighEt-and-twenty yems t ai^ the w^igM 
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of this great authority was increased by the generd 
itanner in which it was stated; for I find no expra* 
aions of your Lordship's in any of the reported cases 
wbtoh go the length contended for.-— I find the prac^ 
iice, mdeed, &lty warranted by them : but I do Hoi 
meet with the* principle which can alone viiidicate 
that practice, fairly and 'distinctly avowied. The 
learned Judge^ thi^refore, referred to the daarge of 
Chief Justice Raymond, in. the case of the King 
and Franklin, in which the universal Jimitdiiok con-^ 
tended for, is indeed laid down, not only in the 
most unequivocal expressions, bot the ancient juris^ 
diction of Juries, resting upon all the authorities I 
have cited, treated as a ridtculous notion which had 
been just taken t:^ a little before the year 17^1, 
^d whidh no man living had ever dreamed df be- 
fore. The learned Judge observed, that Jjotd Bigr* 
mond stated to the Jury on Franklin's trial that there 
were three questions : the first Vas, the fact 6i piib- 
Hshingthe Ci-aftsman: secondly, wh^her ti^aver- 
inents in the information were vAit: bilt th^t tha 
third, viz^ whether it was a Kbel, \iHS merely % fods- 
tlon oi km^ with a^hich the Jury had noihinig ^ 4a^ 
U bad l^^eM then of lat^ tbo^ght by sdriie ^[de whd 
oteght to hav# khown better. ' 

This dSrectioit of JLord i8aymo9>id*s was fuDy ritti^ 
fied and adopt(ed in all its extent^ and gtf«n to Ite 
Jury, oq the present trial, wilb several others^^f^ tiM 
Ame imporW^sKin^ unerr}6g ^de fe¥ their ctfWbikft ; 
9)4 attrely hiimaii ing^n^i^ epidd ftot fraAe a^ vtiote 
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abstract and universal limitation upon their right to 
acquit the Defendant by a general verdict; for Lord 
Baymond's expressions amount to an absolute de- 
nial of the right of the Jury to find the Defendant 
not guilty, if the publication and innuendos are 
proved. *^ Libel or no libel, is a question of law, 
f^. with . which . you, the Jury, have nothing to cfo/* 
How then can they, have any right to give a general 
verdict consistently with this declaration ? — Can any 
man in his senses collect that he has a right to decide 
CKi that with which he has nothing to do ? 

But it is needless to comment on these expressions, 
for the Jury were likewise told by the learned Judge 
himself, that, if they believed the fact of publication, 
they were bound to find the Defendant guilty; and 
it will hardly be contended, that a man has a 
right to refrain from doing that which he is bound 
to.do» 

Mr. Cowper, as €otinsel for the prosecution, tool^ 
upon him to explain what was meant by this expres- 
rion ; and I seek for no other constructicp ; ^^ Tho 
^^ learned Judge (said he) did not moan to deny, 
*/ the. right of the Jury, but on]^ to OQQvey, that 
^'. there was a religious and moral obfigMtion upon 
«* them to refrain from the exercise of itt" Now*- 
if the principle which in^osed that; obligatioa had 
been alkgpd to b^ special, applying only to th« 
poi^iwi^r . case qf th^ Dean of St^ uimph^ . and 
fon«equently consistent w^h the right of the 
i»ryto a JWreeRl^^ juris<}iijtipn in other. 
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instances ; telling the Jury that they y^ett bound td 
convict on proof of publication, might be plausibly 
construed into a recommendation to refrain from 
the exercise of their right in that case^ and not to a 
general denial of its existence ; but the moment it is 
recollected, that the principle which bound them 
was not particular to the instance^ but abstract and 
universal f binding alike in every prosecution for a 
libel, it requires no logic to pronounce the expression 
to bb an absolute, unequivocal, and universal denial 
of the right: common sense tells every man, that 
to speak of a person's right to do a thing, which yet, 
in every possible instance where it might be exerted, 
he is religiously and morally bound not to exert, is 
not even sophistry, but downright vulgar nonsense* 
But the Jury were not only limited by these modern 
precedents, which certainly have an existence ; but 
were in my mind limited with still greater effect by 
the learned Judge's declaration^ that some of those 
ancient authorities on which I had principally relied 
for the establishment of their jurisdiction, had not 
merely been over-ruled, but were altogether inappli- 
cable.— I particularly observed how much ground I 
lost with the Jury, when they were told from the 
Bench, that even in Bushel's case, on which I had 
30 greatly depended, the very reverse of my doctrine 
had . been expressly established : the Court having 
daid unanimously in that case, according to the 
learned Judge's statement, that if the Jury be asked 
what the law rs, they cannot say, and having likewise 
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ratified in express terms the ma&ifn^ ad qusestionem 
kgis noH respondent jurator^s. 

My Lord, this declaration from the Bench, which 
I confess not a little staggered and surprised me, ren-- 
dered it my duty to look again into Vaughan, where 
Bushel's case is reported: I have performed that 
duty^ and now take upon me positively to say, that 
the words of Lord Chief Justice Vaughan, which 
the learned Judge considered as a judgment of the 
Courts denying the jurisdiction of the Jury over* the 
hw, where a general issue is joined before theniy were, 
ort the contrary, made use of by that learned and ex-» 
cellent person^ to expose the fallacy of such a mis-* 
application of the maxim alluded to^ by the G>unsel 
s^inst Bushel ; declaring that it had no reference 
to any case where the law and the fact were incorpo-* 
rated by the plea of Not guilty, and confirming the 
right of the Jury to find the law upon every such 
issue^ in terms the most emphatical and expre^ive; 
This is manifest from the whole report. 

Bushel^ one of the Jurors on the trial of Penn and 
Mead, had been committed by the Court for finding 
the Defendant not guilty, against the direction of 
the Court in matter of law; and being brought before 
the Court of Common Pleas by habeas corpus, thii 
cause of commitment appeared upon the face of the 
return 'to the writ. — ^It was contended by the Counsel 
against Bushel upon the authority of this maxim, 
that the commitment was, legal, since it appeared i^ 
the return, that Bushd had taken upon him to fitxl 
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the law i^indt the direction of the Judge^ and had 
been therefore legally imprisoned for Jthat oontempt. 
— ^It was up<xi that occasion that Chief Justice 
VaughaBi with the concurrence of the whole' Courts 
repeated the maxim^ ad quastionem legis fton re* 
4pond^ijttr4i^es9 9LS. ctt^ Vy the. Counsel for Ihe 
Crown, but denied the application, of it to itnpose 
any restraint, ypon junors trying. any crime upon the 
general i$su^».--^Hia. langiaage ig too remarkable to 
be forgotten^ and too* jriain to be misundec&tood. 
Taking the >yK>rda of; the. r^iirn to the habeas cor-» 
pus^ viz. /^ That the Jury did acquit agajBSt the 
" direction of the Court in matter of jaw*;" 
^* These wofds/* . said, this great lawyer^ *^ taken 
*^ literally and .de.phrw. xim insignificant and un- 
^^ intelligible, for no issue :Qan be joined of matter 
*^ of law ;— no Jury, can be charged with die trial 
^^ of matter of law barely .i-i^no evidence ever was; 
'^ or can be given to a Jury of what is law or not ; 
^^ nor any oath given to a Jury to try matter. of law 
'^ almje, nor can any attaint lie for suoh a false oath. 
^^ Therefore we must take off this veil and colour 
^' of words, which make a show of being some-* * 
^^ thing, but are in ffK^t nothing : for if Xhe meaning 
^^ of these words, . Finding against the direotidM of ' 
^^ the Court in matter of laWy be, that if the Juc^ 
'' having heard the evidence given in Court (for he 
^^ knows no other)^ shall tell the Jury Bpon this 
'^ evidence, that the law. is for the Plaintiff or the 
Defendant, and they^ und^ the. pain of fine and 
imprisonment, are to find accordingly, every one 
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'^ sees that the Jury is but a trooblesoane delay^ 
*^ great charge, and of no use in determining right 
<^ and wrong ; which were a strange and new^-found 
'* conclusion, after a trial so cefebmted for many 
'* hundreds of years in this oountiy*** 

Lord Chief Justice Vaughan*s argument is there- 
fore plainly this. Adverting to the arguments of 
the Counsel, he says, You talk of the maxim ad 
qtutiUanem legis nan respondent juratarM^ but it has 
no sort of implication to your subject*^i<>-Tbe words 
of your return, viz. that Bushd did acquit against 
the direction of the Court in matter of law, are nn- 
iuteil^ible, and, as applied to the case, impossible. 
The Jury could not be asked in the abstract, what 
was the law : they could not have an issue of the 
hw joined before them : they could not be sworn 
to try it. jid quastwnem legis nan respandeni jura- 
tares : therefore to say literally and de plana that 
the Jury found the law against the Judge's direction 
is absurd : they could not be in a situation to find 
it ;-~an unmixed question of law could not be be<* 
fore them :-*the Judge could not give any positive 
directions of law upon the trial, for the law can 
only arise out of Acts, and the Judge cannot know 
what the hcts are till the Jury have given their ver-* 
diet. Therefbre, continued the Chief Justice, let 
us take off this veil and colour of words, which 
make a show of being something, but are in fact 
nothing : let us get rid of the fiiUacy of applying 
a maxim, which truly describes the jurisdiction of 
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fSie Gourtfl OKer'i^stses of law> to. destroy the jam^' 

^f^ri of Jurors^ io cases where law and fact are 

blended together, upon a trial : — ^since, if the Jury- aC 

the- trial are bopnd to' receive* the law from the 

Judge^ every one sees that it is a mere mockei^/ 

and of no use in. determining right: and wrong.*—, 

Thi8[is the plain common, sense of :tbe argument ;* 

and it la impossible to suggest a distinction between: 

Us application to Bushel's case ;and to ithe ' present ;> 

except that the right of imprisoning . the Jurors iwas^ 

there.contended for, in order to .enforce obedience 

to the directions of the Judge. — ^But this distinctiotti' 

if tti deserves the name, though hddup byMr. 

Bearcroft as very important, is a distinction without 

a diffi»^nce ; '. for if, according : to Vaughan, the, 

fitetf agehcy of the Jury . over the whole charge, un-^t 

controlled by. the Judge*s (Erection, constitutes thc^ 

vhc^.of that anrnent tnode of trial; it signifies^ 

nothifng by what means . that free agebcy is de-»' 

stroyed ; whether by the imprisonment of conscience) 

or. of body : by' the operation of their virtues or of 

their fears.— -Whether they decline exerting their ju** 

riisdiQtioa from beibg told that the exertion of it is a 

contempt of religious and moral order, or a con-» 

tentpt of the Court punishable by imprisonment; 

their jurisdiction is equally tak.en away. -r 

My Lord, I should be very sorry improperly to 

was(e th^ time of the Courts but I cannot help re- 

pmtitig once again^ that if, in consequence of the 

learned Judge's directions, the Jury, from a just de« 

YOL« I. X 



ittttDce fe lorBthg ind authority^ fhom a nice and^ 
auklest sense of duty^ felt themselveB n6t at Vbettf 
tot delivar the Defendant from the whole indictment; 
mn UAi KOT BBBN TU»> t hecaoss^ thoogh h^ nwa 
entitled by faar to plead generally that he was not 
guilty. ; though he did in fiict plead it accordtngly^ 
V^i vaeot down to ^tiai upon it, yet the Jery hm% 
not been permitted to tty that issue, but have been 
directed to find at all arents a general verdict o£ 
Guilty ; with a positive iojunetiim not t6 invest^te 
tiie gtttlt, or eren to listen to any ifcvidence of inno-> 
Qeaoe. 

. My Lord, I cannot help contsaatiag tfaur trial, 
widh that of Colonel Gordon*a but a few sessions 
pait in London .^^^I bad in my hand but thia mo*^ 
BQieotj, ati accurate note of Mr. Baron £yre^^ 
Charge to the Jury on diat occasion ; I Vrill not 4e^ 
t»n die Gburt by looking fck it amongst my papers i 
be(!ause I believe I can correctly nepteit the subsianofi 

\ Earl o/Mimifield^ The case of the Kin^agisinst 

' Mr. Ersime^ ¥es, my Lord; C!olonel' Oordoi^ 
was indicted for iihe murder of Oenarad ^[^botlias, 
Vhom bei had killed 'm a Am] i and tbe iqmesfeion ^tm^ 
whether, if the iucy were satiafied of thatftdt, ikho 
prisoner was to be convicted of murder } Tint Ims, 
aoQonling* to Forstcr, as miieh a qnesiioii of law, asr 
Kfasl or no ttiels but Mr. Baroa J^itm diifik Hoi; 

"1^ XstaLovdCMBrBswabr 



»«► ' 



SUPPCmTOP THE BIGHTS O^ /URIES. $07 

s, 

therefore feel himself at lib6rty to withdraw it from 
the .Jury. After stating (greatly to hii honouV) iM 
bard condition of the Prisoner, who waS brought to a 
trial for life, in a case where the pb^itive law and tfiii 
prevailing ipahners of the limes were so stt'ongiy iti 
opposition to one another,' that he \Vas ifraid th^ 
punishment of individuals would tieVer be stofe to 
beat down an offence so sanctioned, he ^dres^dd th^ 
Jury nearly in these words: "Nevertheless, gentle- 
*' men, I am boiind to declare to you; vvhat the h\^ 
'* is as^ applied to this case, in all thfe difrerent Viewi 
" ici which it can be considered by you lipOfi the tvU 
*^ dence.— Q/'^i^w law and of the facts a^ ydU shatt 
^^ Jindxhem^ your verdict must be compounded \ and I 
^' persuade myself, that it will be such a one ^fi td 
^ give satisfaction to your own consciences/*^ 

Now, if Mr* Baron l^iyre, instead of telliti^ thS 
Jury that a duel, however fairly and honourably 
fought, was a murder by the l^w of j^nglandf, and 
leaving them to find a general verdict linder that 

directibn, had said to them, that whether such a 

- . '■• ' • , ' ' 

duel was murder or manslaughter, was a questioti 

lyith w)iich neither ^e nor they had any thing to do^ 

and on which he should therefore deliver no opihi6n; 

and had directed them tt> find that the prisoiier was 

guilty of killing the deceased in a dcliberWe duel, 

felling them, that the Court would settle th6 rest ; 

ihat would have been directly consonant' to the cas^ 

ik the peah of St. Asaph.— By this directioii; th^ 

Frisoher would have be^ in die {lands of the Court j 
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and the Judgra, not the Jury, would have dedded 
upon the life of Colonel Gordon, 

But the two learned Judges diflfer most essentially 
indeed. Mr. Baron Eyre conceives himself bound 
in duty to state the law as applied to the particular 
iacts, and to leave it to the Jury. — Mr. Justice Bui* 
ler says^ he. is not bound nor even allowed so to 
state or apply it, and withdraws it entirely from their 
consideration.— Mr. Baron Eyre tells the Jury that 
their verdict, is to be compounded of the fact and 
the law. — ^Mr. Justice Buller, on the contrary, that 
it is to be confined to tj^e fact only, the law being 
the exclusive province of the Court. My Lord, it 
is not for me to settle differences of opinion between 
the Judges of England, nor to pronounce which of 
them is< wrong : but since they ^re contradictory 
and inconsistent, I may hazard the assertion that 
they cannot both be right : the. authorities which I 
have cited, and the general ^ense of mankind which' 
settles every thing else, must determine the rest. 

My Lord, I corpe now to a very important part of 
the case, untouched I believe before in any of. the 
arguments on this occasion. 

I mean to contend, that the learned judge*s 
Charge to the Jury cannot be supported even upon 
its own principles ; for, supposing the Court to be 
of opinion that all I have said in opposition to these 
principles is. inconclusive, and that the question of 
libel, and the intention of.the.pubjis^er^ wpre pro- 
perly withdrawn frorti thecdnsideratian of the Jiiry, 
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^11 1 think I can make it appear that such a ju(%* 
ment would only render the misdirection, more paU 
paUe and striking. 

I may safely assume, that the learned Judge mnsi 
have meant to direct the Jury either to find a gene-* 
ra) or a special verdict ; or, to speak more generaUy^ 
that one of these two verdicts most be the object of 
every Charge : because I venture to affirm, that nei- 
ther the records of the 0>urts, the reports of their 
proceedings, nor the writings of lawyers, furnish 
any account of a third. — ^There can.be no middle 
verdict between both ; the Jury must either try the 
whole issue generally, or find the facts specially, re« 
ferring the legal conclusion to the Court. 

I may affirm with equal certainty, that the general 
verdict, ex vi termini^ is universally as conoprehen * 
stve as the issue, and that consequently such a ver- 
dict on an indictment, upon the general issue. Not 
guilty, universally and unavoidably involves a ju^lg* 
ment of law, as well as fact ; because the charge 
comprehends both, aod the verdict, as has been 
said, is co*extensive with it. Bblh Coke and Little- 
ton give this precise definition of a general verdict^, 
for they both say, that if the Jury will find the 
law, they may do it by a general verdict, which is 
ever as large as the issue.—- If thi^ be so, it follows 
by necessary consequence, that if the Judge means to 
direct the' Jury to find generally against a Defendant^ 
he must leavi> tb their consideration every thing 
j^'hicb goes to the constitution of such a general 

X 3 
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verdict, and it therefore bound to permit them to 
eoine to, and to direct tliem . bow to foni!i that ge*- 
neral conclusion from the law and the iJMSt, which ia; 
ilavohred m the term Guilty.— Yox it is ridiculous to 
aaj, that guilty is a fact ;*-^it is a eDn6hiflio& ini 
law from a fact, and therefore can hairejao pkee inn 
special verdict, where the legal conclusion is left to the 
Court. 

In this case the Defendant is charged, not with 
having published this pamphlet^ but with having 
published a c^tain false, scandalous, and sedttiou* 
libel, with a seditious and rebellious intention. — He^ 
pleads that he is not guilty in manner and form aa 
he is accused ; which plea is admitted on all hand! 
to be a denial of the whole charge, and consequently 
does not merely put in issue the iact of publblkhig 
the pamphlet ; but the truth of the whole indict*^ 
meat, i. e» the publicatioh of the libel set forth m 
it, with the intention charged by it. 

When this issue comes down for trial, the Jary 
must either find the whole charge or a part of it) 
and admitting, for argument s^e, that die Judge 
baa a right to dictate either of these two courses; 
he is undoubtedly bound in law to make his direction 
to the Jury conformable to the one or theotheh 
If he means to confine the Jury to the fiact of pub** 
lishing, considering the guilt of the Defendant to 
be a legal conclusion for the Court to draw from 
that fact, specially found on the record, be ought 
to direct the Jury to find that fact without aftxiny 



iivgeptthbtdf Oailty to the findii^.^But^ if he iriil 
faat e a gieMral verdict of Guilty, which inviolvei t 
jodgmeiit c€ imr as well m hct, he must leave the 
law Jto tie cHQSideratioti of the Jury ; since when 
Ibe word Gmlty is pron<Mneed by thefm, it is so well 
niMleivtODd to comprehend ^every thing charged by 
ibtt kidictment, that the associate or his clerk in- 
stantly records, that the Defendant is guilty in mab- 
ner and form as he is accused, t • e, not simply that 
lie has puiJished the pamphlet contained in the iq» 
:dietment; — ^but that he is guilty cf publishing the 
libel with the wicked intentions charged on him by 
-tfaereeonL 

. Now, if this effect of a genend verdict of Guilty 
is reflected on for a moment, the * illegality of di- 
.lectiqg one upon the hare Act of poblisfamg, will 
appttr in the most glaring colours*'— Hie learned 
.Judge says to the Jury, Whether this be a libel is 
not for your Consideration ; I can give no opinion 
on that sutgect without injustice to the Prosecutor ; 
and as to what Mr. Jones swore concerning the De- 
fendant's motives for the publication, that is likQivise 
not before you : for if you are satisfied in point 
«f ftot that the Defendant published thia pamphlet^ 
you aee bound to find him guilit/* Why guilty,. 
voy Lord^ when the consideration of gnik is with- 
Aawn^ He confines the Jury to the finding of 
il factp and enjoins tbem to leave the l^al conclu- 
sioo from it to the Court ; yet, instead of direot- 
kkg iktem to make that &ct the subject of a jpeelal 
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Verdict, he desires them in the soline breath to fiQ4 
« general one;-*to. draw the conclusion without any 
attention to th^ premises :-— to pronounce a verdict 
which upon the face of the record includes a judg* 
nient upon their oaths that the pper is a libd, and 
that the publisher's intentions in publishing it were . 
wicked and seditious, although neither the one nor 
the other made any part .of their consideration.*--* 
My Lord, such a verdict is a monster in law, without 
.precedent in former times, or root in the conatitu- 
•tion. — If it be true, on the principle of the Charge 
itself, that the fact of publication was all that the 
Jury were to find, and all that was necessary to esta- 
blish the Defendant's guilt, if the thing published 
be a libel, why was not that fact found like all other 
facts upon special verdicts ?*-Why was an epithet, 
which is a legal conclusion from the fact, extorted 
from a Jury who were restrained from forming it 
themselves ? The verdict must be taken to be ge- 
neral or special : if genera), it has found the whole 
issue without a co-extensive examination: — if spe- 
cial, the word Guilty, which is a conclusion from 
facts, cian havie no place in it.-^£ither this word Guilty 
is operative or unessential ; an e[Mthet of subistanoe, 
or of form.' — It is impossible to controvert that pro- 
position, and I give the gentlemen their chdoe of 
the alternative, — If they admit it to be operative 
and of real substance, or, to speak more plainly, 
that the fact of publication found specially, without 
; the epithet of Guilty, would have been an imperfect 
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verrfict inconclusive of the Defendant's guilti and 
on which no judgment could have followed : then it . 
is impossible to deny that the Defendant has suffered 
injustice ; because such an admission confesses that 
a criminal conclusion from a fact has been obtained 
from the Jury, without permitting theni to exercise 
that judgment which might have led them to a con- 
clusion of innocence; and that the word Guilty has 
been obtained from them at the trial as a mere mat^ 
ter of form, although the verdict without it, stating 
only the fact of publication which they were directed 
to find, to which they thought the finding alone 
enlarged, and beyond which they Had never en-- 
larged their inquiry, would have been an absolute 
verdict of acquittal.— If, on the other hand^ to avoid 
^this insuperable objection to the ©harge, the wcrA 
^Guilty is to be reduced to a mere word of form, and 
'it is to bel contended that the fact of publiottioii 
found specially would have been tantamount ; be it 
*so: — ^let the verdict be so recorded ;— let the ivord 
'Guilty te expunged from it, and I instantly sit down; 
• — r trouble your Lordships no further ; — I withdraw^ 
my motion for a new trial, and Will maintain in ar- 
rest of judgment, that the ibean is not convicted. 
But if this is not conceded to me, and the word 
Guilty, though argued to be but^brw, and though as 
sofch obtained from the Jury, is still preserved upon 
the record, and made use of against the Defendant 
'as substance ; it will then become us (independently 
of di consideration as lawyers)^ to consider a little 
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baw that zx^mn&oX i^ to be made coraistent witl| 
the hononr of gentlemeD, or thait feiraess of deoliiig 
ivbioh canaot but faai^ place wherever justice is ad- 
fpiqistered* 

But in order to establish that the word Guiky b 
a word of essential substance; that the verdict would 
have been imperfect without it ; and that tber^re 
|he Defendant suffers by its insertion ; J undertake 
to show your Lordship, upon every principle and 
authority of law, that if the fact of puUieatioi^ 
whtcb waa all that was left to the Jury, had been 
/ound by ^cial verdict;i no judgment could have 
.been given on. it.. 

|4y Lord, I will try this by taking the fuUeat 
iinding which the &cts in evidence could pooaibly 
Itaye warranted««. Supposing then^ for instance^ Uiat 
the Jury bad found that the Defendant published the 
psfttr according to the tenour of the indictment ; 
that it was written of and concerning the Kii^ and 
his Govenunent \ and that the inuuendos were like- 
wise as averred, K^. meaning the present Ktngi and 
P. the present Par^ament of Great Bdtun : op 
such a finding, no judgment could have bean given 
by the Court, even ^ if the record had contained a 
complete c^rge of a libel. No principle is more 
unquestionable than that, to warrant any judgment 
upon! a special verdict, the Cour(, which can presume 
nothing thsit is not visible on the record, must see 
sufficient matter upon the &oe of it, which, if taken 
to be truC;^ is combaiw of the De£»idant's guiJ^* 
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Wbmy WtiU jfe able to- fiay^ If this Tec^ord be Uso^ 
the ]>9feii4£|n^ cannot be innocent of the erime 
which it charges on him. — But from the.&cts of 
Mch a verdict the Court coold arrive at nq such hg^^ 
fimate oradapion ; lor it is adairtted op all hands* 
and indeed eKpressly laid down by your Lordship in 
Ihe esse of the K'mg against Woodfall^ that publica* 
tion even of a Kbel is not conclusive evidence of 
gMiU X for that the Defisndant may give evidence oH 
aA innooent piiUicntiop. 

Looking therefore upon a record containing « 
good indictmeot of a libel, and a veixlict findings 
that tbe Pefendsttit published it, but wiUiout the 
lepithet of GuiUy, the Court could not pronoono^ 
that b^ pablifih^ \% with the malicious intentioQ 
whidi is th0 essence of the crime : they could not 
sajF what might h^e passed at the trial ;-^or anj 
thing that appeared to them he mi^t have givea 
such evidence of innocent motive, necessity, qr 
fuistiritey as» mi^t have amounted to. excuse or jusi- 
tt^dUati.-^They would- say, that the &cts stated 
upon the verdict would have been fully sufficient in 
the i^bsenoe of a legal defence to have warranted the 
Jodge. to have directed, and the Jury to have given 
# gmsral verdict of Guilty^ comprehending the in* 
t^ntiOn which constitutes the crime: but that to 
llrafrant th^ Bench, which is ignorant of every thing 
at the trials to presume that intention, and there* 
upon to pronounce judgment on the record, thejuiy 
jniiafe not m»dy fy^i folk evidence of tiie crime^ but 
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$ctch fkcts as compose its legal definition. This .wisil 
princrple is supported by aathorities which are per* 
fcctly familiar. ' 

H, in an action of trover, the Flaintiflr proT« 
property in himsdf, possession in the Defendant, and 
ar demand and refusal of th^' thing charged to be 
tonverted ; this evidence unanswered is full proof of 
a conversion ; and if the Defendant could not show 
to the Jury why he had refused to deliver the Pkin* 
tifTs property on a legal demand of it, the Judge 
would direct them to find him guilty of the conver- 
^on* — But on the same facts found by special ver* 
iKct, no judgment could be given by the Court : the 
Judges urould say, If the special verdict contains the 
whole of the evidence given at the trial, the Jury 
should have found the Defendant guilty; for the 
conve^ion was fuUy proved, bat we cannot de-» 
dare these facts to amount to a conversion, for the 
Defendant*s intention was a fact, which the Jury 
^^hould have found. from the evidence, over which we 
have no jurisdiction. So in the case put by Lord 
Coke, I believe in his first Institute 115.— If a 
modus is found to have existed beyond memory tiH 
within thirty years before the trial, the Cburt cannot 
upon such facts found by special verdict pronounce 
against the modus : but any one of your Lordships 
would certainly tell the Jury, that upon suoli cvir 
dence they were warranted in finding against it. In 
all cases of prescription, the universal practice of 
Jud|;es is to direct Juries, by analogy to the statute 
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of limtta^ons, to dedde ^igpix^t iviCOjspQreA rjightfl^. 
which for iiuiny years have been nelixiquistiefi ; but/ 
^cfa modem relmquishmf^nta, ; if jStated U|«n.lh|S rer. 
cord by sp0cial verdict, wotdd in no instance warrant 
a judgment agaJYist imy prescripltion. The praxidple 
of the difierence is obvious and universal: the, Court 
looking, ajt a record can |>resume . nothing ; it has 
nothing to do with r&UK)nabIe probahiU^es^ but 19 to, 
establish legal .eertfiptjes by its >^gP9ii^nte.-^£veqr, 
crime is, like every other, cofnpli^f idea, &psL}pt]e.0f,.z. 
1^1 definition : if all die component parts which. j^ 
to its formation are. put. as facts upon . the ^ reoon)^ 
the Court can pronounce the perpetrator of them a 
criminal : bi^t if any of them are wanting* it is a 
diasm in fapt, sind cannpt be supplied* Wherever 
intention gpes. to the essence of the charge, it-must 
h^ found by .the Jury 4 it must be either compre- 
bencjed pndec the word GuUty in the general verdict^ 
or specific^iy, found as a ^ct bjf the special yerdbt^ 
7his was solpn>nly decided ,by the Cpurt in Hujg;jgins*& 
case,, in secopd Ix>rd Raymond^ 1581, which was a 
l^peqial vendict. of murder from th^ Old Bailey. • 

It was^anJndictment against John.Hug^ns and 
James Barnes,^ for the m^rd^ of .Edward Ame« 
The indictment qharged that Barn^ me^e ^n assault 
upon Edward Arne,; beiipg ip thq oustqsdy .of th& 
other prisoner Huggins, and jdetained him for. six. 
weeks in a ropm.newly built over the common sewer^ 
of the, ptison,, where h^ laoguisbed and died: the 
indictjumnt '%^^ ^^S^a \i\^ B&rnes arid Hogr^ 
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gins well \nevir that the room was ifnwho!esomi6 an^ 
dftnjgerbtw ; the ihdictmertt then charg^ ^that the 
prisotieir Hoggins of bis maliee aroreth6aght watf- 
presetit; ^idnig, attd abettmg Barnes; to cotnnitt the' 
nfiarcter iaforesaid. 'iThis was the substance of th^ 
indicttnent. 

Thie fiplteiat verdict foohd that Hng^hiS was war^ 
^rt^'6f the Fleet by lettert patent; that the other 
j^sorter Barnes was senrant to CJiBbons, Hoggins** 
diepnty \n the- cart ^of all the prisoner^, and of the 
decdisedapi^isonerthere. — ^That the prisoner Barnes, 
en the7*th'of September, put the deceased Arne m 
z tboni over ihe common sewer which had been 
lireWly built:, fctioWihg' it tb beriewly built, and damp, 
aild situated as laid In the ftidibtmerit : and tfuitj^- 
teen Hn^^ before the prisoner's death, Htrobrirs /ri^-- 
iuise i/eil kneuf that the roorn ttas new built, damp, 
and situated' as laid.' — T^hey Jhund ifiki jflfieen days 
before the death cft the prisqnfcr,'Hagglrts was pre- 
sent in the robni, and siiw him thert tinder daresS 
T6f itnprisonment, 'but thin and th^^'tttrned' amap,^ 
and Barnes lodked the door, and that [from that time 
till his deatii the deceased remained tdtkedvp. ' ' 

11 w^ argoed • b^efcfe the twelve' Jud^is4n Ser- 
jeants 'Inn, whether Hoggins wis giiUty 6F morderl 
ft Wa^ agreed that he Was not^ answeraWe cfifrtinathfl 
for tbe itit of his d^pdfyj and could iiot be -gailty, 
untessjfhe ifiniina! ihtentioto *was brdiight ^ehbnally 
home to himself: ind it fs teraMiBle TioW itfotigly 
the Judges required the feck of khowredg^^anrf' mi- 



fiee^ to be stated on the faoe of the verdildf, ds op- 
posed to evidence of intention, and iiiierence ftottt Bt 
hct. 

t Tlie Court sUd^ It la ehieAy telied on that Hug^^ 
giiia waa prea^t in thie room^ and saw Arhe ^ 
duritie imprhonamenti, ei se averik ; but he might 
be present, and not know all the ^nrcomstances ; the 
wovds are vniiT sub dt^th ; but he m%ht s^ liini 
under duae8S> and not kno90 he waa tinder diiresS: 
it waa aiiSW0iied> t^t seeing him under dories^ evi-^ 
dently means be knew he was under diire^s; bat 
says the Courts *' N% cannot take Jthmgs by inference 
^ m this manner ; his seeing is hui evidence of his knm^ 
'^ ledge of these things ; and therefore the Jury^ jf iffjs 
^ fact isouid have borne it, should have fmnd 'that 
^ ^fstggins kimw he teas there without his consent ; 
1^ wkicA not being done, we cannot intend these things 

^^ norisfir them; tee mmst jwdge if facts, and not 

' ' ■ * 

*^ from tie evidence of facts ;** and cited KelyngCj; 

70 ; that whether a mAn be aiding and abetting a 
murder is matter of feet, and ought to be expressly 
firandbyaJury. 

The application of these last principles and autho- 
rities to the case before the Court is obvious and 
simpfe^^^Tfae criminsd intention is a (kct, and must 
be fouMi by the Jury : and that finding can only be' 
eif^tesacd upon the record by the general verdict of 
Guilty wbieli compreheoda it, or by the special enui 
aatiatioin of such fects. as do not merety amount to 
cvidente 4fff fcBit whicli completely and conclusively 
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coD^titute the orkne !; but it has be^n* shown, dmi is. 
ipdeed admitted, th^t the putilitetion of a Hbel is- 
imly primd facie evidence of the complex charge in: 
the ^indioUnept, hd^ iflrot svch a fict as amounts in 
Itaeify when specially, :Sta|ed9 to. condustve . guilt ; 
since, as the. Judges capi^ot tdl how tine criminal io«» 
ference from the fact (|f publishing a libeU might 
have been rebutted at the trial ; do Judgment ca» 
follow from a. special finding, that the Defendant 
published tbe.paper in4ieted,^ccordiQ^.to.the tenour. 
]{ud in the ipdictment*-^It foUow$ ftdm tfais^ that if 
the Jury.bafl only found the fiict of publication, 
which was all that was left to theM,. tmMoitC qffljnng^ 
<A(S ^Uhet iif^ Guilty^ wbi(:h could only be legally af- 
filed by. an investigation. not permitted to them : a: 
venire facias de novo must have been. awarded because 
of the uncertainty of the verdict as to. the criminal 
intention : whereas it will now be argued, thait if the 
Court shall ho^d the Dialogue to be a libel, the De- 
fendant is. fially con vipted; beeause the verdict dcie< 
tio^ merely find that be puBLtsafiP, which is a find«( 
ihg consistent with innocence, but finds bim ouii^Tit 
of publishing, which is afinding of the criminal pub* 
lication charged by the indictment. 

My Lord, how I ^hall be able to defend my fnno-t 
Q&nt Client against such an argument I am xiot pre<4 
pared to s^y ; I feel all the weight of it ; but that 
feeling surely entities. me to greater. attention, whra 
\ complain of that which subjects biiB to it,, without 
the warrant i^ the law*<r- It is the weighs of such, an 
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%rfatt«tit tiltt MtlUet toe to a kiew trial: for the 
DMb of St« Ato{^ i» not otily foand guilty, vdthout 
My iiWi^gfttkmof hlft gtiUt by the Jury/ btit Witb- 
lOttt thiit qUMtiOtI hting ^vm (^>eii to youi* Lprdahips 
oa the record. Upon the record the Coiirt can onfy 
Wy the Dialogue is^ or h nbt^ a libel ; but if it should 
pranotmee-tttobeoMfi thss criminal intention of the 
Defendaht in publishtng it ta taken for granted by 
th« yord Guilty) although It has not only not been 
trted^ but evidently appears frdm the verdict its^f 
tiol to have been found by (he Jury.«^Their vehdidt 
h, ^ 6uHty of publishing; biit ^vhether a libel or 
*^ Mt, th^ do not find/'-^And it is theUdbre imt- 
pOMible to aay -tltot they can have found a crtmtiM 
tliotive in pubti^kig a pttper^ on the crimhiality of 
which they have formed no judgment «-^Frintiiig 
IUmI publishing that vrbteh is legal, contiinainjjLno 
cfir}nie;-^-^6 guilt OMSk arise from the pnblieatian of 
Jl Kbels and there is t^AMfave.a palpable iiepkgnanqr 
Ml ft« ^to of ihi verdict itself^ which .£rst finds 
fbe Dtea guilfj^ of publMiiiig, and tisen mndeds the 
fi|di^ng<ir6(dUtyi by pronouncing igooirancs in thi 
luiy whcither the thingpcMblished cothprebends aaj^ 
guilt. 

T& coMdudethis part oftJbe ambjeet, the epithet 
df Gidtty (as I iiet tnJtwilfti at first) must eitheir be 
taken to be substance, or form.— If it be substanee^ 
•hdjafflikcltj QMldnaiyie <}f the crtixtna/ inteotiori of 
Ate p«Al^tt» Ahtfiitd tU« thu^ p^blisltod be here*" 
ifieii' jiktii^gied U U • SM^ laak a tmw hid, be/ 

V0&. . t. T 
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icauae the Defendaors gotH in that respect luiabeew 
foand without having been tried: if> po the.otfaw 
hand^ the word guilty is luimitted. to be but n word 
of form, then let it be expunged^ and I am not hint 
by the verdict. 

: Having now established, accordihg to my two firs^ 
propositions^ that the Jury upon every general issue^ 
joined in a criminal case, have a constitutional ju- 
risdiction over the whole chaige, I fun nextj in supr 
.port of my third, to contend^ that the case of ft 
Jibel forms no kgal exception to the generfk) prindples 
iivhich govern the trial of all other orifnes ;•— thafc thf 
argument for the diffisrence, viz# because the whole 
charge always appears on the record, is fklse in fiict, 
and that, even if true, it would form no ^ubstsmtial 
difib«ence in law» 

As to the first, I still . maintain that the whpl« 
case does by no means. necessarily appear on the rer 

• 

^cord<.-»-The Crown may indict part of the publication^ 
which may bear a criminal construction wheq aepa^ 
rate4 from the context, and the context onutte^ 
having no place in the indictment, the-Pi^fendant 
can neither demur to it, n<^ arrest the judgment, 
after a verdict of Guilty ; because the Court is ab« 
loFutely citcumscribed by what appears 911 the re« 
cord, and the record contaii)8 a leg^. .diw^ of a 
libel. . r . . 

I maintain likewise, that^ acoofding (o the prin«< 
qrples adopted upon this trial, he is equally shut out 
from sudi defence before the Jory.; /or thoijgli h^ 



tttfy M»d the exphnatory context in evidence, yet 
h» eao derive no advantage from reading it, if they 
me tUid down to find him giailty t>f publishing th^ 
nttittgr which is contained in the indictment, how^ 
ever its innoceioe may be established by a view of 
the wholfe work.-*-^Tbe only operation which looking 
al (he <)Oatext can have upon a Jury is, t(f convince 
them that the mattd* upon the record, however li^ 
bdloM^ when taken by itself, was not intended to 
coov^y the meaning which the words indicted import 
in language, when separated from the general scope 
of the writing : but upon the principle contended 
for^ they could not acquit the Defendant tipon an^ 
such Opinion^ for that would be to take upon them 
the prohibited question t>f libel, which is said tobd 
Setter of law for the Court. 

: My learned friend Mr. Bearcrofl appeate;] to his 
audience with an air of triumph, whether any scher 
mm could believe, that an English Jury, in the case 
I put from Algernon Sidney, would convict a Defend* 
aot^of publishing: the Bible, should the Crown indict 
a member of a verse which was blasphemous in itself 
if separated from the , conteiLt. My Lord, if my 
friend had attended to me^ he would have founds 
^bat, in considering such supposition as an absurdity^ 
iie was only repeating my own words, — I never supJ 
posed that a Jury would act so wickedly or so absurd^ 
^, in a case where the principle contended for by xxt0 
friend Mr. Bearcroft carried^ so palpable a face of in^ 
justice, as in the instance which I selected to e\« 

r « 
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pqee it ; and which I therefore lefeoted to flhtim, Hmt 
Iheve w^re ca$e3 in which the supporters of ^ttt doo* 
pn^e were ashamed of it^ and obliged to deiqr its 
operation : for it is imposdUe to deny, diat, if tiM 
fwy can look at the context ia the ease pot hf fU^ 
neyf and acquit the Defendant on the merits of the 
thing puWished^ they may do it in cases wiiicli w3l 
directly operate against the. principle he seems to 
a«ppQrt.-rrTbia will appear from other inslmees» 
Inhere the injustice is equal, but got eqoaHy stokiog. 

Suppose the Crown were to select some passage 
ifom I»ocke upon Govemi^ent; as fer instance ij 
^^ that there was no. difftcence be^eentke K^f>^ ^l^ 
^^ the Ccmtcbk when either of them woeede^ their 
^^ authoritjfJ'* That assertion, under, certain ofrqum^ 
stances, if taken by itself without the context, might 
t^r t^hly seditious, and the. questaoa therefore vouk) 
be quo anima it was written ;— perhaps the real mean-^ 
ing of (he sentence might no% bo discoverablie by Ihe 
iisimediate context without a view of the whcdedi^ 
t^f-r^perhaps of the whple book ; therd^mii to 4o 
Justice to the Defendant, upon the veiy prindple by 
yvhkh Mr. Bearcroft in answering Sidney^s case can 
aioae acquit the pdbli^ev of hif Bibk, llie ' Jury 
must look ioto the whole Essay oq Govemmeik^ and 
UmB ajttdgmeiUof the design of theaiithpr, and the 
meaning of his work. 

41^. Lord Man^eld. To be sqre they may judge Iponot 
*the whole work. • 

Mr. Ershine. And what is this, my Lord, but 
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• (ietifrfhittli)^ Ifaej question of libel ^hhhh denied to- 
^yi fbr tf k Jury mtty acquit the publisher df atiy 
pfcitt of Mr. iLocle on Government, from a judg- 
Inent iiraihg oiit of a view of the whole boolb, 
thodgh there be no inmiendos to be filled up as facU 
}n the lhdictment,--^Ad^ is it that bound the Juiy 
to convict the Dean of St. Asaph, as the publisher 
' of Sil* ^Itiam J<^I68*8 Dialogue, on the bare fact of 
poblicatioh^ Ivithout the right of s^ing that his o&- 
<6rvaiions aft well aa Mr. Ldck^*s, were speculative^ 
AMtrfict^ atid l^gal ? 

i/0i^d Mkr^/Md. They eertainly tiiay m all ciis^s 
l^iuio ihli wfiote cdntfexf. 

k(^. ErsHHe. An<j why nfay they go into the 
(664tdiAi-^^iiat\y^ my Lord, to enable them to form 
i Hdrridt jud^iiifc 6f tlfie meaning of the part iti* 
SiisSi, eVto though tid piariicular meaning be sut>- 
IkaOMto them by ahfermeAts iri the ihdibtment ; and 
'ftfenSfd^e the very permissidn io lotik at ttie contett 
i^ Me^ a purposei (wfaerci there are ho fnntrehdc^ 
to be filled up by them as facts); is a paipaible udmi^ 
mh^aitl aoi donteriding for, vij^. the right! of the 
Jtti<y tb Judgfe 6t the merits of the papfer, md tfa6 M- 
WMtibrt6^theaiitTi6r<». 

' JBtit it ii? s^d, that though a Jury hate a rigfit tb 
decide tfiat a paper criminal lis far ^^ii appeara oh 
mriiotii is n^vertlielesrle^df wheif^^xpTd^ % 
IHe whole wtirk of which ft is^ part; jret thatth^ 

* Theri^ was fuUjr exereiMd by the Jury who tried and m> 
quittad THir. Stockdale* 



shall have no right to say that the whole work itsd4 
, if it happens to be all indicted^ is innocent ^ndiegaL 
This proposition^ my Ix)rd> upon the bare .sttrtkig^ 
of it^ seennus too preposterous to be serioosly entpr* 
tained ; yet there is no alternative befav^en n^aiQ* 
taining it in its full extenty and abaodonii^ the who 
. argument* 

If the Defendant is indicted for publishing j)art of 

the verse, in the Psalms, *' There is no God/* k is 

asserted that the Jury may look at the context^ and 

seeing that the whole verse did not maintain- that 

blasphemous proposition^^ but only that the fool had 

said so in his heart, may acquit the D^^idaiit upon 

.a judgment that it is no libel, to impute audi Hna* 

gination to a fool ; but if the whole verse had baf^ 

. indicted, viz. '^ The fool has said in his hearty Tlicga 

^\xs no God ;** the Jury, on the principle canfmdafi 

for, would be restrained from the same ju<%ment pf 

its legality, and must convict of blasphemy vn th» 

fact of publishing, leaving the (juestion qf libel hq* 

touched on the record* * ^ * 

If, in the same manner, only part of thia^veiy 
jp^alogue had been indict^ instead of the whole, it 
b said even by your Lordship, that the Jury mi^t 
have read the context, and then, notwithstanding 
the fact 0^; publishing, might have colleqted froiQ 
.tiie whole^, jt^^stract and speculative imture, and 
.have acquitted the Defendant upon that judgoimt 
of it ;-— and yet it is contended that they have nq 
right to form the same judgment of it upon the 



fMMJtorod&sioQ^ alttioiigh the whole be before them 
upon the, 6oe of the indicttnent^-^^bQt are bound to 
eonvjet the Defendant upon the fact of publishing! 
notwithstanding they should have come to the same 
jodgment of its legality, which it is admitted they: 
Dujght have come to, oh trying an indictment for the 
' publiciktion of a part. Really, my Lord| the absur-' 
dtiiM and gross departures from reason, which must 
he haptfded to support this doctrine^ are endless. 

eriminidity of the paper is said to be a ques* 
of law, yet the mining of it, from which alone 
file fegal interpretation can arise, is admitted to hef 
a question of &ct.-^IiP the (est be $o perplexed and 
4ii)MOU8 ^ to require innqendos to explain, to point 
ind to tpply obscure ei^ression or construction, thef 
Jtuj alone, as*' judges of fact, are to interpret and ta 
say what sentiments^ the author ronst have meant tor 
tenvey by hi9 writing:*-^! if the writing be so plains 
Md iritelKgible as to require no averments of it^ 
aaeinsog, it then becomes so obscure and mysterioutf^ 
aa to be a question of law, and beyond the reach of 
ttie very stime men y^ftto but a moment before wer& 
iotopretepsfor tiie Judges; and though its 6t]ject be- 
iKist obvioudy peaceable and its author innocent,' 
Aey are bound to say upon their oaths, that it is^ 
wacjked and seditious, and the publisher of it guilty. 
As a question of fact the Jury are to try the resF 
gisnse and coastructibn of the words indicted, by 
oomparing them with the context; add yet if that' 
caDOtext itsdf, whi^h afiS>rds the comparison, makes^ 
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part of th« itidiistaMM, th^wbole bocomtf » qwwi f 
tioii of law, end tber «r« then hound dcnm tp (XHh 
viol the D^frndant oatb^kfH tfpobMiSx^ 
Mt any jurMitilton over tha mmuMgn-^TQ. cx^ni^r 
pittte the ji^le, the intentioo of tba pi«Ukher tantf 
hkewtse be thown 9i a ftct, by Ibe frYtdeoffe of 9$^, 
•atriiisie drQiimstance^ such as Uie ^(mt^A to^ enn 
phin the writing» or tbe^iremnftmeet oC mivUfce ot 
ignomnce under which it wns puUiibed ; and y^ m 
theaanie bre»th^ the iolmtiQii i» prommmn^ t» he 
m it^fereofie ^l&w fi^pm thereok oC puhUcaiiow; whieli 
^ Juty eanhQt e^dude, b«it wMeh most depeiiA 
Upon tfaA futures jii(^;tMet of the (^^ 
: B«t ih^^BtAger of thia ajitteoi i9 m leaa aJMool 
tbl^ its fAumlity* I ^nei heliem ^iUa authoM 
«0er IhQught of mfliotiqg death iqwa EoglMwaeRi 
the wterpeeitioft of .n Jfeiiy ;. yel ita ertpbKalir 
uUr meqi^ionahly ext^ to anoihilafaitho 
e i^ thafe trial in enrer y proaeodtioo for hifjjtk 
where the pohlicalioii of any writs^g wift 
Hudi IS th^ov^ act. I ilkiattated tbte by o oaae wboft 
lifK>?ed ior a nriej andicaUoi upon my ftwoda for m 
apawer to it^ hut no ootioo h«i beaia tdke» of it hgr 
^ay of them ;~4hia was juat vAmt I ezpoet^^^^whm 
Q^cQovtocing aniswer (^noot he found toaool^joctioow 
those who i»iderBtiaodcootrO¥<»r8y never gitoatMoigtil 
tp i( by a weak ooow 

I said) md I again repeat, that if ant iodtetOMa* 
<^rges that o Qefendanfc did traitomiisly mtmk 
compass, and imagine 4he death ofi theJBiRg^ aad^ 



in arder id ciorry mich treaacm tfitp e^y^oMtioiiy pulsh 
Ikibed a .pBfier, which it eets out literatim qb 4fa^ fao4t 
^ the i^Cord^ the piixiciple which is hid dpwii 1^ 
dijl would Subject, that person to the paint of .49atfa^ 
^ the single authority of the JudgiSi without, lf|v-f 
nig^aoy thtog tp the Jary^ hot the h^re iact G)f pu^ 
Kshing the papen — ^For, if tha^t fact wer? pfi^vai 
Md the DefeteUnt ealled no witnesses^ the . Judges 
trho tried htm woidd be warranted^ nay boaad nn 
duty by the principle in qMestioiij to say to th% 
Jury, Gentlemta,, the overt act of treason <^h^rged 
upon the Defendant, is the publication pf thi% 
paper, intending to eompasa Ihe death of tl^. Kfpg t 
«^the £ict is proved^ and you are thereforo bound tof 
CMivict him : tho treasonable in|i&ntion is a& ifilBr* 
ftnce of law from the act of publishM^ ; and, if tbo 
Ihtng published does not upon ^ futui^ examkfatioi^ 
imrmsecaUy st:pport that inliafefioe, the CQurt wiUai- 
xtuflt, the jiudgment^ and your verdict witt noti uSb^ 
ihe pvisteer • 

~ My Lord^ I will sest my whole ai|rwEient upon tbft 
anak^ bet^ean these two oases, and give up every; 
•bpection to th6 doctrine wben applied |o the one^ iff 
upon the strietedt examina^ni it shall not ba.found 
to appl^ekp]^ to the other.. 
. If tiie seditious intention be an inference of lawjr 
fifom the^ fiiet of publislunif the p^^ w]»eb this m^ 
^ me ufrd wu|;es to be a Uklj--^ia not the tfsaBcmr 
1lti» HUenftian e^nlly «| mferanqe fi*Qni^ the £iol &( 



dmr^ to lie an o^ert act of treason ? Inthtoneeate 
as in the other, the writing or publication of a paper 
h fhe whole charge ; and the substance of the paper 
feo written or pubfished makes all the difference be^^ 
tween the two offences.-~If that substance be matter 
ef law where it is a seditious libel, it roost be matter 
ef law where it is an act of treason : and if because 
it is law the Jury are excluded from judging it in the 
taeinstance, their judgment must suffer an equal 
iibridgment in the other. 

• The consequence is obvious. If the Jury, by an^ 
•ppeal to their consciences, are to be thus limited in 
Ae free exercise of that right which Was given them 
by the constitution, to be a protection against ju^ 
^cial^anthority, where the weight and ma^sty of the 
Oown is put into the scale against an obscure indi^si 
tidual,^-^the freedom of the press is at an end : fof 
how can> it be said that the press is frM beoause everjii 
#»ing^ may be piibltsbi^ without a previous license; 
if the publisher of the most meritorious work which 
Ibe united powers of genius and' palribtism ever 
^Ve ten the world, may be prosecuted by informa^^ 
tion of' the King's Attorney General, without thu 
eonsent of the Graftd Jui'y,— maybe convicTed by 
the Petty Jury, on the mere fact of publishhig (wbo^ 
indeed, without perjuring themselves, must on this 
system^ inevitably coQvtct liim), and tnost- dieti de* 
pend upon Judge?, who may be the supporlets <tf the 
fery Administration whose measure^ are Questioned 
hf the Defendant, and who aiust ; therefore: either 
give judgment against him or against themselves^ 
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* To all Jthit Mr. Bew€to& sbortly mammi Ans 
ym not in the hiiicb <^ the «ofie Judges, mth ra- 

.fpect to your property aodevea to your life, ^ea 
^p^ial verdktd are found in murder, felony, and 
treason i In these cases do prisoners run any Irasard 

.irom the application of the law by the Judges, tb 
the. facts found by the Juries ? Where can you pos^ 
sibly be safer ? 

My Lord, this is an argument which I can answer 

<witboQk indelicacy or o^nce, because your Lord* 

*^p*a mind is much too liberal to suppose, that I 
;insalt the Court by general observations on theprni* 

Staples of our li^ govemmocit : — however safe wis 
might be, or might think ourselves, the constitution 
D^ver intended to invest Judges with a docretion, 
.which cannot be triad and measured by the plain 
-and palpaUe standard of law ; and in all die caset 
,put by Mr. Bearcrofl, no sudi loose discretion is 
^»rqi^ as must be entertained by a judgment on 
a seditious libel, and therefore the cases are not pa» 
^alleU ' 

On a special verdict for murder, the life of the 
.pfi^pn^ does not dqpend upon the religious, mond, 
<ir pi^kwophical ideas of the Judges, concerning the 
nature of homicide s~*no ; precedents ure seardied 
,4€H*, and if he i^ opndemned at all, he is judged ex«* 
^ody by th^ saine>ule 4s others have been juiced bf 
before him i his conduct is brought to a precise^ 
.olear, ijateUigible standard, and cautiousjy measured 
.i>y it t Jet i^ the law tfierefore, and not the Ju%e» 



which t5oiidcimkrfaim.^^Mitii the *iM h iH iMlicfc* 
4neiltii» or errU sctioiis, £k kktidir upcnl indivkluAlk. 
: Eeputilttoii 18 a perwrial right of |li» itibj^ct^ iA<r 
deed the ikiort valoabte df any, afid it to tberdcHte 
.eeoiifed by hw^ and all iitjunea to It deaiily ai6B#- 
. taioed* Whdbeve^ slahdci^ hilrts a liiaii is hit t/adCi--^ 
^Igtctt him to dbn^ of life, hh^rty. Or I09I1 df 
property^— or tends to render him titfamou9^ is the 
«ilbJMt of an anally and in ujom ibstanois of an 
.indiittnMiit ; bnt id all these ossesy whew tlMi miflUs 
lambkitM is found fay the Jiiry, the Judges m§ in like 
^gnanntf a safe repositcH^ of the kgAl ootiseqoene^ ; 
fheoaose snob Ubels .may be brought to a t^etUltiioWh 
/ftandsr^ of strict dnd positive hw :-*4.the3;r leUtA fib 
,disoretieli ki the Judges :-^the deMn&iiiiatiMfof whrit 
/wdrds, ^hed \irritteB or ^^eii of aodtHer , art sictidtf- 
:«bfe, or the subject of aH iiididtment, leases iM it^m 
Jfttftttde to a Court sitting in jidgmeatiOfi the rec<^ 
ithair a question of title does in a spieicittl Verditt 'A 
49fctment. 

But I beseech your Lordship to consider, by wfsR 
Tide, the legaKty or iUegaKDy of this. tX^gbtf ii to 
.be decided^ by Ike Court a^ a qaestson ^ law u^^ 
At reeovd^^Mr^Bbatewll ha»adiiiiitad itf^thtfWidtt 
iusnequwoeal terms (what indeed- it WM litiptiWiM^ 
4t}f him to deny), thai eV^ |«u«^ it, wkft vfesMSA 
ilk thei ai^steisi, was kf^l; but b« a»fs/ thtStei Uk 
.great distimctieii to be tahen beVvMed Bp^bhl$6ti 
and «ibortaft«snv and ths« ii itr tbitf ttXUl* #M<^ 
Aafcebil itiifaelu-^Lreifftify aciiildis^ tb the li^ullh oT^tbe 
observation ; but howyour Lordship is to determine 
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Httit dtlGmiMb aa a ques(^ioa of isiv^ it pasi nc^cotxiK 
pid^sIoQ.s^^for i£ the Diabgtie in tft plmupe and 
oompMi^n be gtn^ittl; and ita libeltouk tsndoiq^i 
arisei from ^e purpoas of the writer^ to raUaiJii^ctti^^ 
ttnt by a seditiqiis applkatioa of lagal dactvttiea^*-^ 
that p«rpos6 it turely a q iieatiiai> of ifaot if ev^ thaMv 
waaofie, and mutt therefore be dittinctly averred iQ* 
the indietment^ ta give the cdgn!;Batioe of it ^s a Aot 
to the iary, without which nd ]iM oaa pottibly* ap^ 
pear upon the record : this it weU kn^wn to be tba. 
only office 0i the innoendo ; bectaotfe 1^ Judges eitt 
presume nothmg, which the ttrietest rutes of graivi*: 
iter da not warrant them to ooHec^'ilitriiisecalljr 4o» 
the writing itself; 

Circumtcribcd by the mcovd, your Lordsh^ eaf» 
form no)udgaieqt of the tendency of this DialogQ^ 
to< excite sedition by any thing but the mere words i^^ 
you must lopk at it as if it were an old maouserlpt 
dug out of the ruins of Hercufameunn ;-*-you cm 
collect nothing froip the titne when^ or the circum- 
stances under whit^h it was published ;«*— the pertoa 
by whom^^ and those amongst whom it was circulated ; 
yet these may rend^ a paper at one time^ and under 
some circumstances^ (kmgerously wicked and sedi*^ 
tibus^ which at another tirae^ and under different 
drcoiostances, might be innocent and highly merif 
torious««*-If puzzled by a task so inconsistent witl^ 
the real sense and spirit of judicature^ your Lord'* - 
ship should spurn the fitters of the record^ and« 
judging with the raasoa rather than the in6rfl»tiei 
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o£ men, ^oald; take into your coastderation ^tuL 
state of -men's tmnds on the subject, of equal rqpre^ 
aentation: at this moment^ and the greitt disposition' 
of the present times to revolution tn government :-*!: 
if5^ reading the record with these impressions, your* 
1/H'dships should be led to a judgment not warrwtedt 
Iby an ab^ract consideration of the record, then, bed- 
sides that such a judgment would be founded on facts, 
not in evidetioe before the Court, and not within iti 
jprisdicitioQ if they were,«-let . me further remind 
your LofdfibipS, that eten if those objections to the. 
]U)»mise9 wef^ removed, the conclusion .would be no- 
G||9ii€^sion of kiw: your decision on the subject: 
might be very sagacious as politicians, as moralists, 
n phttosophers, or as licensers of the press, but they 
would hzpre no resemblance to the judgments of an; 
English Court of ju9tice, because it could have no; 
warrant from the 4ct of your predecessors, hwafibrd 
%ay, precedent to your successors. 
. But all these, objections are perfectly removed,: 
\)^f n the seditiousr. tendency of a paper is considered' 
as a question of fact : we are then relieved from the 
absurdity of legal discussion separated from all the 
f^s from which ^lone the law can arise; for the ^ 
Jury can do what (aS I observed before) your Lord-» 
s];nps cannot do in jpdgiog by the record ;«*-^Aey can 
examine by et;i£{ence all thosQ circumstances that tend 
to establish the seditious tendency pf the paper, from 
whidb the Court is shut out:— *they may know them* 
selves, or it may be proved before them,, that it has 
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excited sedition already :**— they Imay odUeoti ttyii:1Kit* 
nesses that it has beai widely circulated^ and sedir 
tiously. understood : or^ if tbie prOseQtilitQfii (ML is 
Xvis^3t) preceded these conde^ueno^^ and the KfitOD'^ 
sng must be a priori^ surely ^gentlmnon. living iq tbi} 
coiiirtry are much better judges than.y^UrrLordshij^ 
what haa or lias not a tendency tp (^^turb.tbe n^igh^r 
txmrhood in which they liyCi ;and . that ver^ nei^h«r 
bourhoodislheforum of qriminal trial. . 
I If they know that the subject of the paper U the 
topic that agitates the counby around thwt :-*i{ 
they see danger in that agitation, and have rioaaoii 
to, think that the publisher must have intended i(X 
they say he is guilty .«<*-If,. on the other bwdj th<^: 
consider the paper to be legalj and enlightened \x\ 
principle ; — likely to promote a spirit of activity and 
liberty in times when the activity of such a spirit, it 
'essential to the public safety^ and have reason to be^ 
lieve it to be written and published in that spirit^ 
&ey say^ aa they ought to do^ that the writer or 
the publisher is not guilty* — ^Whereas your Lord** 
ships* judgment upon the language of the record^ 
must ever be in the pure abstract ;'^--*operating blindly 
and indiscriminately upon all times, circumatancesy 
and intentions ;— -making no distinction between th^ 
glorious attempts of a Siddey or a Hussel^ juggling 
against the terrors of despotism under the Stuarts» 
and those. desperate adventurers of the yeair forty-* 
five^ who libelled the person^ and elicited rebellion 
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•agiidit Hbb mild and ^metous giovermneiit^ of our 
lite exolUmt sovereigti Kitig Qeorgetbe Second. 

Bty Lord^ if the independent gentlemen of Eng^ 
ImA atfie thui better ^pm}i<ied to decide from ctnse of 
iuiowled^^ it i0 no€4ftn<e to tbe Cotaft to say^ that 
tbey are^II a« lifeely to deride with ifidpanial justioy 
M Jadgee appointed \if the Ck-own«-~Yottr Lord* 
•h^9 haye but a life interest iii the pnbKc properi^^ 
but they have an inheritance in it for their cbiidveiu 
Their landed property depencUupoa the aecunty of the 
govenMient^ and no tniin who wantonly attaobs it caa 
^pe 6r expect to escspe ftofn* the setfi^k lenity of a 
iiAvj.'-^-^On the fic«t pitedples of human aotibo they 
mast lean heavily ageiindt him.*— »^ is only when the 
|>Fideof ^Engttdhmen is insulted by SQch doctiiines at 
1 am oppoMig to^daiyrthat they may be bets^^dinta 
a vercBct delivering the giiilty> Mtber thaol snrrendea 
the ti^\A^ by which alono irniocenqe in thi^ day of 
&nger iiati be protected: • 
'•^r ^mture therefcM to say^ m support of one of 
niy origifiel proppsttionsjt that where a;^ writing in^ 
Adteda^ ivlibelj neilber contains, nte is avenred by 
the indratment tcr contain, any standerof an indiyi*' 
iosA'y s^ kB to fidl within tbqse raW of law whiok 
^F^otebt persona} reputaJtiM^ but whose erimfnaiitf s 
^rgtd* lo oon^st (as^^id^the present instance) ia Hi 
tendtofiy ^ Aiir epgeneml discontenC, that the tnak 
of iuchf att ki&ctaietit neither involves^ nor'can iia 
M obviobi riature ' iffVQ^> ety^ abstract questiOQ el 



-laiiir tot the judgmefit of a Court, bttt most wboll^ 
depend upon the judgment of the Jury pn the tendU 
encj of the writing itself, to produce such eon^ 
sequences, when connected with M the circumstanoes 
which attended its puUication. 

It ts unnecessaiy to push this part of the arga«^. 
Client further, because I have heard nothing from the 
Bar against the pbsition which it nuuntains : none of 
Abe gentlemen have, to my recollection,. given the 
Cburt auy one single reason, good or bad^ why the 
-tgndemy of a paper to stir up discontent egsunst 
'Goinernment, separated from all the cirpumstaaces 
which are ever shut out from the record, ought to 
fie considered as an abstract question pf law ; ' they 
4wils not told us , where we are to ftnd any cnstter ih 
tifie books to enable us to argue such questions lte«- 
ifore -die Coof t ; or where your Lordships yourselves 
ere to find a rde for your judgments on such 8ob» 
§ect8w^<— Z confess that to me it looks more like legist 
ktion, or arbitf«ry power, than English judicature, 
if the Court can ^y. This is a cmminal writing, n^ 
tecsause we know that nuschief was intended by its 
etithor, or is even contained in itsdf, but because 
tfeok b6!lievjiig the one and the other may do mis»- 
chief in their folly. — ^The supprei^ionof such writings 
didder partibular ciroumstances may be wise policy in 
a state, but upon what principle it can beorimimd 
iaw in England to be settled in the abstract by Judge^^^ 
i confess witln honulityj that I hav^ no orgius to 
4HKler8tand< 
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% Mr. Leycester felt the difficuty of maintaining 
such a proposition by any argument of law, and 
therefore had recourse to an argument of fact. ^' If^V 
says my learned friend, '^ what is or is not a sedU 

tious libel, be not a question of law for the Court, 

but of fact for the Jury, upon what principle do 
^^ Defendants found guilty of such libels by a generd 
^^ verdict, defeat the judgment for error on the 
^^ record: and what is still more in point, upoii 
^' what principle does Mr. Erskine himself, if be 
^^ fails in his present motion, mean to ask your 
^^ Lordships to arrest this very judgment by saying 
*^ that the Dialogue is not a libel ?'* 

My Lord, the observation is very ingenious, and 
God knows the argument requires that it shoaId;-«- 
but it is nothing more. — The arrest of judgment 
which follows after a verdict of Guilty for publishing 
a writing, which on inspection of the record exhibits 
to the Court no specific offence against the law, is 
no impeachment of my doctrine."-— I never denied 
such a jurisdiction to the Cburt.*— My position is, 
that no man shall be punished for the criminal breach 
of any law, until a Jury of his equals have pro- 
■ndunced him guilty in mind as well as in act. Aclm 
nonfaeit reum nisi mens sit rea. 

But I never asserted that a Jury had the power to 
make criminal law as w<ei{] as to administer it ; and 
therefore it is clear that .they cannot deliver over a 
man to punishment if it appears by .the record of bis 
accusation, whidi it is the office of judicature to ex« 



atnhiei th^t he has not offended against any positive 
law ; because, however criminal he may. have been in 
his disposition, which is ^ fact established by the 
verdict, yet statute atid precedents can alorie decide 
what is by law ad indictable offence. 

If, for instance, a man were charged by an in* 
diciment with having held ft discourse in words 
defamatory, and were found guilty by the Jury> 
it is evident that it is the province of the Court to 
arrest that judgment; because though the Jury have 
found. that he spoke the words as laid in the indictv 
ment, with the malicious intention charged upon 
him, which they, and they only, cQuld find ; yet as 
the words are not punishable by indictment, as when 
committed to writing, the G^urt could not pronounce 
judgipent ; the declaration of the Jury, that the De^^ 
fendant was guilty in manner and (pvm as accused^ 
could evidently never warrant a judgment, if the 
accusation itself contained no charge of aii oi&xice 
against the law. 

In the saniie manner, if a butcher were indicted 
for privately putting a sheep to caiiseless and unties ^ 
cesa&ry torture in the exercise of his trade, but not 
in public view^ so as to be productive of evil eicample^ 
and the Jury should find him guilty, 1 am afraid that 
no judgment could follow ; because, though done 
ntalo animOy yet neither statute nor precedent have 
perhaps determined it to be an indictable ofIbnce;-^it 
would be difficult to draw the line. An indictnoent 
will not lie for eyery inhuman neglect of the sufier-* 
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Itigs of tlVfe littiftllest itino(!^nt animals nMch Prd^ 
^dence has subjteted to us. 

'' Yet the poor beetle which we tread Qpoo, 
In cprppral suffering feels a pang as great 
As when a giaot dies.*' 

A tboiisanti other Instanbes might ht brdoght of 
jkAb base aftd iminoraI> at)d pi^juditnri in their con- 
sequences;, i^hich are not yet indictable hf W. 

In the cdM of the King agairtst Brelrer^ in .Cow->- 
•Jeer's Repotlifi^- it was held that h^wingly exposing tb 
sale iand selliOg gold imder sterling for «tt»ndard gold, 
is not indictalbk^ becainse the aet fefers to gotdsmilhfe 
ocdy, and private cheating is not ^ €6mnlon-)aw 
iBfibnce.-^Here too the deelarattdti of the Jury tbdt 
the Def(^dant n guilty in Aiiuinef a^ fortn iaA ^a^ 
diffled, does not change the natate of the ac96us6tioh t 
the verdict doea tiot go beyond the charge ; and if 
ihe diarge be invalid in I^w, the Verdict mufift be il^ 
valid also. All these cases therefore^ ^nd A)aiiy 
bimilar ones ti^fakh miglit be put, are clearly ooilcjst- 
€Rt with my prt»ciple; I do not seek to ei^edt jurdrk 
iotx) legislators Kxr judges t there muft be k tiite itf 
action in ev>ery «oeiety «fhich it is the 4ttty ^ the 
iegiislatcH^ to Create, and cff jadicttiure to ejtfpoMMl 
9rhdn created.*-^! only siipport tbdr right todeter^ 
min^ goilt ist innocence where the critno ohai^ged Js 
blended by th^ general issue with d^ intention of 
^e ct^iminat ; mom especially when the qnelHy '^ 
the acA itself) - eVen ind^ndeM of that 4nft6cifeion> te 



not iAe«9urable by any pMOse pnndfh or pracadont 
qf law, but 19 tnaepanibly connected with (be tima 
iyhea, the place. where, 9Kid.tbe oircuinstaxiaes undtti 
which> the Defendant acted. '^ 

My Lord, in cbnaideritig libels of this natare aa 
Ofi^sed to slander qn individuals to be h^re qaes^ 
tions of fact, or at aU> eventa to contain matter fit 
for the determination ^ the Jory ; I am supported 
not only by the general practice of Courts; but ev^mt 
of those very praotisers themselves, ^ho in pfose*: 
cutihg for the Crown have maintaified the contrary 
doctrine. 

YcHir Lordships wiU, I am persuaded, admit that 
the general pvactiDe of tbf professidn, quore espe^ 
cially of the v^ head^ of it, prowcutti^ too for the 
public, is strong evidenoe of the law. Attorney 
Oenerats have seldom entertained such a jealousy ol 
the King's Judges in state prosecottons, as to lea4 
them to make presents of jurisdiiftion to luriee; 
winch did not belong to them of right by the con* 
slifeuHon of the coQntry««^Ndther can it be siip^ 
]30sec^ that men in high office and of great expe-r 
risnee, shoukl in every instance, tfaotigh diflSsring 
from each other in temper, character, and talents^ 
imiformly.&U into the same absurdity of declaiming 
to Juries upon topk» totdly irrelevant, when no 
such inconsistency is found to disfigure the profes- 
Siooal conduct of the same men in other cases « — ^Yet 
I fi»ay apfaed to your Lordships' recollection, with^ 
ottt haying jrecoi^rse to the ^ate Trials^ whether ypoa 
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«7ery pcoseoutton for a seditious libel within living 
memory, the Attorney General has not uniformly 
stated such writings at length to the Jury^ pointed 
out their seditious tendency which rendered them 
criminal, and exerted all his powers to convince them 
of their illegality, as the very point on which their 
verdict for the Crown was to be founded. 

On the trial i)f Mr. Horne, for publishing an ad« 
vertisement in favour of the widows of those Ame- 
rican subjects who had been murdered by the King*8 
troops at Lexington » did the present Chanoellor, 
then Attorney General, content himself with saying 
that' he had proved the publication, and that the 
criminal quality of the paper which raised the legal 
inference of guilt against the Defendant, was matter 
fi>r the Court i No, my Lord ; be went at great 
length into its dangerous and pernicioos tendency, 
px\d applied biotaelf with skill and ability to the un^ 
derstapdings and the consciences of the Jurors. 
Thi^ ipstanoe is in itself decisive of bis opinion i that 
gre^t magistrate could not have acted thus upon the 
principle contended for to-day:— he ^ never was an 
idle declaimer ; — close and masculine aigument is the 
pharacteristic of bis understanding. 

The charaoter and talents of the late. Lord Chief 
Justice De Grey, no less entitle me to infer his apir 
nion from his uniform conduct.^— In all such prose* 
putions while he was in office, he held t^ same 
language to Juries; and particularly in the case of the 
Kw$ f^inat Wpodfallj to use the exjnressien of a ce« 
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tebraied vsriter an the occasion^ '^ be tortured bb ft- 
'^ culties for more tban two hoars, to convince them 
" that Jonius^s letter was a libel/' 

The opinions of another Crov^n lawyer, who baa 
•iTlee passed through the first offices of the ]aw» 
and filled them with the highest reputation, I am not 
driven to collect ak>ne from bis language as an At<* 
torney General ; because he carried tliem with him 
to the seat of justice. — ^Yet one case is too remark- 
able to be omitted. 

LfOrd Camden prosecuting Doctor Shebbeare, told 
the Jury that he did not desire their verdict ^ upon 
any other principle, than their solemn conviction of 
the truth of the information, which charged the 
Defendant with a wicked design, to alienate the 
hearts of the subjects of this country from their King 
upon the throne. 

To complete the account : my learned friend Mr. 
Bearcroft, though last not least in favour, upon this 
very occasiim, spoke. above an hour to the Jury at 
Shrewsbury, to convince them of the libellous tend* 
ency of the Dialogue, . which soon afterwards the ^ 
leam^ Judge desired them wholly to dismiss from 
their consideration, as matter with which they had> 
no concern.-^The real fact is, that the doctrine is 
too absurd to be acted upon; — 'too distorted in prin- 
ciple, to admit of consistency in practice :«— it is con* 
traband in law, and can only be smuggled by those 
who introduce it:-r-it requires great talents and 
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gr^t tiddre86 t6 bide ita deformity :<^in volgsir hands 
St becomes oontehiptible. 

Having supported the fights of Jories, by the 
iBitiifofm practice of Cro^n lawyers, let us now ex« 
amitie the questbn 6( authority, and see how Ihii 
Court itself, atiti its Judges, have acted upon tnals 
for libels iu former times ; for, according to Lord Rayw 
mond, in Franklin's case (as oited by Mr. Justice 
BuUer, at Shrewsbury), the principle I am support-* 
ing, had, it seems, been only broached about ihe 
year J 731, by some men of party spirit, and then 
too for the very first time. 

My Lord, such an observation in the mouth. of 
liord Raymond, proves how dangerous it is to- take 
Up as doctrine every thing flung out at Nisi Prius^t 
above all, upon subjects wbidi engage th^ passionis 
and interests of Government. — The most solemn and 
important trials with which history makes us ac* 
quainted, discussed too at the bar of this Conrtj 
when filled with Judges the most devoted to tfaitf 
Crown, afford the most decisive contradiction to mth 
in unfounded and unguarded assertion* 
• In the famous case of th^ seven Bishops, the 
question of libel or no libel was held nndnimoudly by^ 
the Court of King*s Bench trying the eliuse at th^ 
bar, to be matter for the consideration ftnd determU 
nation of the Jury; and the* Bishops* petition to th6 
King, which was the isulgect of the informationj 
^s accordingly delivered to them^ when they yfHh^ 

drew to consider of their verdict. 
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Tbinking dilis ca^e decisive^ I cited it at the trials 
and the answer it received from Mr. Bearcroft was^ 
^t it had no rela^on to the pcnnt in dispute between 
4i8y ior that the Bishops were acquitted not upon, the 
qiM^ioq of libel, but because the delivery of the 
pc^iftioa to ; the King was held to be no publi* 
q^OD> 

J: WM not a little surprised at this statement^ but_ 
my turn of s|>eaking was then past ; fortunately to* 
day it is my privilege to speak last, and I have now 
lyiflg beft^re me the fifth volume of the State Trials, 
where the case of the Bishops is printed, and where 
it*a|ipears tbfrt the publication was expressly proved: 
^*^that nothiiig turned upon it in the judgment of 
the €!Quit,*-H|n4 thi^ the Chaiige turned wholly upoo 
tbe question of libels which was expressly left to (be 
Jury by every one of tlie Judges. — Lor4 Chief Jm^ 
ttoe Wright, in/samming up the evidence, told them ^ 
that a qoestioGt had at first arisen about the publican 
tiofii k heiog insisted on^ that the delivery of the pe* 
tittoQ to^the Kii^ had not been proved; that the 
Qonrt wasof the saoie opinion, and that he was just 
going to luvft directed them to find the Bishops not 
giulty; when in came my Lord President (suck sort 
ff toknts^es were m (hubt always at hand when 
wanted), who proved the delivery to His Majesty, 
f^ Thta^ote,'* continued the Chief Justice, ^ if you 
<^ bdie^e it waa the same petition, it is a publication 
<^ sti^BiaraQt, aad we must th^'efore come to inquire 
^ whether it be a libel." 
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' He then gave hfs reasons for tbitikihg it withm 
the case de lihellis famosis^ and concluded by say- 
ing to the Jury, ^' In. short, I must give you iny 
•' opimon : I do take it to be a libel ; if my brothers 
^* hdve any thing to say to it, I suppose (hey wiW 
" deliver their opinion.** What opinion ? — not that 
the Jury bad no jurisdiction to judge of the matter^ 
but an' opinion for the express purpose of enabling 
them to give that judgment, which the law reqilinid 
- at their hands. 

Mr^ Justice Hollovvay then followled the Chief 
Justice ; and so pointedly was the question of libel 
or no Kbel, and not the publication, the only maltdr 
which remained in doubt, and which the Jury, with 
the assistance of the Court, were te decide upon ; 
that when the learned Judge went into the facts 
which had been in evidence, the Chief Justice said' 
to him, " Look you ; by the way, brother, I did not 
*^ ask you to sum up the evidenee, but only Ho de-^ 
•* liver your opinion to the Jury, whether it be H 
" libel or no." The Chief Justice's remark, ihoogh 
it proves my position, was, however, very unnece%> 
sary ; for but a moment before, Mr. Justice HoikK 
way had declared he did not think it was a libel, but 
addressing himself to the Jury had said, " It is le/i 
*^ to yoUj gentlemen.''* 

' 'Mr. Justice Powell, who likewise gave his opinion 
that it was no libel, said to the Jun/, *^ But thi 
" matter of it is before you, and 1 l^Me the issue qf 
^^ it to God and your own comden/css /* And s^ fiule 
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was it in idea of any one of the Courts that the 
Jury ought to found their verdict solely upon the 
evidence of the publication, without attending to the 
criminality or innocence of the petition, that the 
Chief Justice himself consented, on their withdraw* 
ing from the' bar, that they should carry with -thena 
all the materials for coming to a judgment as cotti pre- 
hensive as the charge; and indeed expressly directed 
that the information, — ^the libel, — the declarations 
under the great seal, — and even the statute-book^ 
ehouM be delivered to them. 

The happy issue of this memorable trial, in the 
acquittal of the Bishops by the Jury, exercising ju- 
risdiction over the whole charge, freely admitted to 
them as legal even by King James*s Judges, is ad- 
mitted by two of the gentlemen to have prepared, 
and forwarded the glorious sera of the Revolution* 
Mr. Bower, in particular, spoke with singular en- 
thusiasm concerning this verdict^ choosing (for rea- 
sons sufficiently obvious) to ascribe it to a special 
Yniracle wrought for the safety of the natioti, rather 
Hiaw to the right lodged in the Jury to save it by its 
laws and constitution. 

My learned friend, finding his argument like no^ 
thing upon the earth, was obliged to ascend into 
heaven to support it: — ^having admitted that the 
Jury not only acted like just men towards the Bi- 
shops, but as patriot citizens towards their country, 
and not being able, without the surrender of his 
whole argument^ to allow either their public spirit 
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or their private justice to have been oon$on9nt i9 
the laws^ be is driven to%nake them the instrument^ 
of divine Providence to bring good out of evii^ 
mid holds them up as men inspired by God to perjure 
themselves in the administration of justice^ in orderv 
by the by^ to defeat the effects of that wretcbe<i 
system of judicature^ which he is defendipg to-K)ay 
•s the constitution of England ; for if the )Cing*9 
Judges could, have decided the petition to be a libel> 
the Stuarts might yet have been on the throne. 

My Lord, this is the argument of a priest, not of 
9 bwyer ; and even if faith and not law were to govem 
the question, I should be as far j&om sub^ribing tQ 
it as a religious opinion, 

No man believes more firmly than | do that Go<i 
|;uvenis the whole universe by the gracious dispen^ 
aations of his providence, and that all the nationa of 
the earth rise and &II at his oommand ; but theo 
this wonderful system is carried on by the natural^ 
though to us the often hidden ^ relation between a£r 
fects and causes^ which wisdom adjusted from the 
beginning, and which foreknowledge at the W<n9 
time rendered sufficient, without disturbing eidier 
the laws pf nature or of civil society. 

The prosperity and greatness of empire ever de^ 
pended, and ever must depend, upon the um their 
inhabitants make of their reason in devising wiae 
laws, and the spirit and virtue with whic^ they watcb 
pver their just execution : and it is impious to sup** 
pose^ that jnen^ who have made no provision for 
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dieir own bappiMBd or necjurity ifi tlmr attehtlott CO 
their goveminctit, ^M to be saved l^ the intetpod- 
tioti of Heaven in torning the hearts of their tyrant* 
to protect them. 

But if every case ^in which Judges have left th6 
question of libel to Juries in Opposition lo hw, is to 
be oon'Sfdered as a miracle, ]£nglaml* may viie wd^ 
Palestine ; and Lord Chief Justice Hott steps next 
into view as an apostle; (ot ihat great Judge^ in 
Tutchin's case, left the question of libel to the Jury 
in th^ most unambiguous terms.<— *After summing op 
the evidence of writing and publishing, he ttud ixi 
them as follows : 

*^ You have now heard the evidence, and you are 
** to consider whether Mr. Tutchin be goilty« 
'^ They say they are innocent papers, and no fibels; 
and they say nothing is a libel but What reHectil 
upon some particular person .*^But this is a very 
"Strange doctrine, to say, it is not a libel reflect- 
ing on the government, endeavouring to possess 
the people that the government is male^-admiiiis- 
tered by oorrupt persons, that are -employed ia 
^ sndh or such stations either in the navy or arilfiy. 
To isay that corrupt officers are {^pointed %o 
administer affairs, h certainly a reflection on the 
govem^nent. If people should not be oaHed to 
account for possessing the people with an ill opt-» 
nion of thegovetnment, no government ean sub- 
sist. For it is very necessary for all governments 
*^ that the people should ha^ a good opinion of it: 
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*^ 8n4 nothii^ can be worse to any government 
*^ than to endeaviour to procure animosities^ as t» 
y the management of it; this has been always looked 
*^ upon as a crime^ and no governmient can be safe 
<^ without it be pontshed/* 

. Having made these observations^ did the Chief 
Justice tell the Jury^ that whether the pubKcation in 
question fell within that principle so as to be a 
libel on government^ was a matter of law for the 
Courts with which they had no concern ?— Quite the 
contrary : he considered the seditious tendency of 
the. paper as a question for their sple determination^ 
saying to them, 

" JMow you are to consider, whether these words 
I have read to you, do not tend to beget an ill 
opinion of the administration of the government : 
to tell us^ that those that are employed know 
nothing o( the matter, and those that do know 
are not employed. Men are not adapted to of- 
*^ £ces, but offices to men, out of a particular re* 
'^ gard to their interest, and not to their fitness for 
^^ the places. This is the purport of these papers.** 
In citing the words of Judges in judicature I have 
a right to suppose their discourse to be pertinent 
and /*«elevant, and that when jthey state the Defend- 
ant's aqswer to the charge, , and make remarks on ' 
it, they mean that the Jury should exercise a judg^ 
ment under their direction : this is the practice we 
must certainly impute to Lord Holt, if we do him 
the justice to suppose that he meant to. convey 
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tfae wotkiients which he expressed.— So tbM when 
Yfe come to sum up this case, I do not find myself 
saiarbehiod the learned gentleman even in point 
of express authority; putting all reason, and' thii 
^naibgi^ of law which unite to support me, wholly 
oat of the question. . 

There is Court of King^s Bench against Court of 
Kill's Bench ; — Chief Justice Wright against Chief 
Justice Lee ;-— and Lord Holt^agahist Lord Raymond : 
as tp living authorities, it would be invidious tp cla^ 
them ; but it is a point on which I am satisfied my- 
sdf, and on which the world will be satisfied likewise 
if ever it comes to be a question. 

But even if \ should be mistaken in that parUcu- 
lar^ I cannot consent implicitly tx> receive any doc- 
trine as Ihe law of England, though pronounced 
to. be sQch by magistrates the most respectable, if I 
find it to be in direct violation of the very iirst prin^ 
cifdes of English judicature.-^-The great jurisdk^tions 
of the country are unalterable except by Parliament, 
aod^ until they are changed by that authority, they 
ought to remain sacred; — ^the Judges have no power 
over them» — ^What Parliamentaiy abridgment has 
b^iesi made npon the rights of Juries since the trid 
of the Bishops, or since Tutchin*s case, when they 
were fully recognised by this Court ?— None. Lord 
Raymond and Lord Chief Justice Lee ought there- 
^e to have looked to their predecessors for ^he 
lawy instead of setting up a new one for their sue- 
censors. . 



But wpporiog the Court should deaf the l^afiiy 
^all these propositions, or, admitting thdr legality, 
tbould resist the conclusions I have drawn from 
Aem i then J have recourse to my last proposition/ 
in which I am supported even by all those authorities^ 
on which the learned Judge relies for the doctritm 
toolained in his Chaise ; to, wit, 

^* That in all cases where the misdiievous tn|3eth> 
'^ tion^ which is agreed to be the essence of the 
f^ crime^ cannot be collected by simple infenenee 
^^ from the fact charged » because the Defendant goes 
^^ ioto evidence to rebut \such inference, tlie inteo* 
^' tion becomes then a pure ornnise^ qtiestion of fect^ 
*^ far the conaidenUion of the Jury/\ 

I aaid the aothorittes of the Khag against Wooci* 
Mi and Almoo were with me. In the firsts wfaidi 
is reported in 5th Barrow, your Lordship expressed 
yourself thus :<~'' Where an act, in itself indtfiereat^ 
*^ becomes criminal when done ^riith a psiticiiAu' 
*^ ioteat, thefv the intent must be proved and 
<^ found : — but where tihe act is itself unlawful^ as 
^ in the oax of a libel, the pboo^ of j^istifictttkm 
*5 Or excuse Ues on the Defendant : ttnd mfcdktr^ 
^ thereof y tkt km duplies a crimmai hnieni.^ Most 
luminously expressed to convey this sentiment, vis* 
ttmi when a man publishes a libei, aid ikSB t^cMang 
to say for himself^ — no explanation or exculpation^-^ 
a CQminal intention need not be proved ^«*-I freeif 
admit ibat it oeed not ; — it is an inferenoe of c0in«* 
mon 'sense^ not of law«~-But the publicatioo^^ t>f a 
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libel^ does not conclusively show criminal intent^ but 
is only an implication of law^ in failure of the De- 
fendant's proof. Your Lordship immediately after- 
wards in the same ^ case explained this further. 
*' There may be cases where the publication may be 
"justified or excused as lawful or innocent ; FOR 
"NO FACT WHICH IS NOT CRIMINAL, 
" though the paper be a lirel, can amount to such 
«^ a publication of which a Defendant ought to be 
" found guilty/* But no question of that kind arose 
at the trial (i.e. on the trial of Woodfall). — Why?— 
Your Lordship immediately explained why-—** Be- 
^^ cause the Defendant called no witnesses ;* expressly 
^yingf that the« publication of a libel is not in itself 
a crime, unless the ihtent be criminal; and that it is 
not merely in mitigation of punishment, but that 
suck a publication does not warrant a verdict, of 
Guilty. 

In the case of the King against Almon, a maga- 
zine containing one of Junius's letters, was sold at 
Almonds shop ; and there was proof of that sale at 
the ttiaK Mr. Almon called no witnesses, and was 
found guilty. To found a motion for a new trial, 
an affidavit was offered from Mr^ Almon, that^ he 
was not privy to the sale, nor knew his name was 
inserted as a publisher; and that this practice c^ 
booksellers being inserted as publishers by their <;;orr 
respondents without notice^ was common in tne 
trade. 

YourXordship said, " Sa^e of a book in a book* 

VOL. f. A A 
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** seller^s shop, is primd facie evidence of publicar- 
** tbn by the mas^ter, and the publication of a libels 
is primd facie evidence of criminal intent : it 
stands good tilt answered by the Defendant: it 
^ must stand till contradicted or explained ; and 
*' if not contradicted, explained, or exculpated, be- 
^ concES tantamount t(^ conclusive, when the Defend* 
^ ant calls no witnesses*^ 

Mr. Justice Aston said, ^^ Prim4 facie evidence 
^ not answered is sufficient to ground a verdict 
upon : if the Defendant had sL sufficient excuses- 
he might have proved it at the trial : his having 
neglected it where there was no surprise, is n6 
^^ ground for a new one." Mr. Justice Wiiles atid 
Mr. Justice Ashhurst agreed upon those expresi^ 
principles. 

These cases declare the law beyond alii cautreverqf. 
to be, that publication, even of a libel; is no con^ 
elusive proof of guilt, but only primd facie evidence 
of it till answered ; and that if the Defendant CBUr 
show that his intention was not criminal, he com* 
pletely rebuts the inference arising from the pabliea^ 
tion ; because, though it remains true, that he pub- 
lished, yet, according to your Lordship's exprisr- 
words, it is not such a publication of wWch a D^ 
fendant ought to be found guilty.' Apply Mr* Jolv 
tice Buller*s summing up, to this bw, and it doo^ 
hot require even a legdi apprehension to distingDiA 
the repugnancy. - 

The advertisement was proved to eonviiiee the 
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imy of the Dean's motive for publishing^';— -Mr. 
Jones's testimony went strongly to aid it ;— and the 
evidence to character, though not sufficient in it- 
self, was admissible to be thrown into the scale. — Bat 
not only no part of this was left to the Jury, but the 
whole of it was expressly removed from their con- 
fideratioti, although, in the cases of Woodfall and 
Almon, it was as expressly laid down to be within 
their cognisance, and a complete answer to the charge 
if satisfactory to the minds of the Jurors* 
- In support of the learned Judge's Chafge, there 
can be therefore but the two •arguments, which I 
fttatedon moving for the rule l—^either that the De- 
fetidant's evidence, namely, the advertisement i— 
Mr. Joneses evidencef in confirmation of its being 
ifond Jide I — ^and the evidence to character, to 
strengthen that construction, were not sufficient 
pr<x)f that the Dean believed the publication merito- 
fious, and published It in vindication of his hon'est 
intentions :— or else, that, even admitting it to cs- 
fabtish that fact, it did not amount to such an excuN 
f^atidn as to be evidence on Not guilty, so^s to war* 
iramt d verdict.^ — I still give the learned Judge the 
choice of the alternative*^ 

- As to the first, viz. whether it showed honest in- 
^mion in point of foct : ikdt was a question for the 
-Juiyv If the learned Judge had thotrght it was not 
tliilfficient evidence to warrant the Jury's believing 
Ibat the Dean's motives were such as he had de^ 

Jkk Jk Qi 
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Glared them ; I conceive he should have given hik 
opinion of it as a point of evidence, and left it 
there. — I cannot condescend to go further ; it would 
be ridiculous to argue a self-evident proposition. 

As to the second, viz. that even if the Jury had 
believed from the evidence, that the Dean^s intention 
was wholly innocent, it' would not have warranted 
them in acquitting, and therefore should not have 
been left to them upon Not guilty ; — that argument 
can never be supported. — For, if the Jury bad de^ 
clared, '^ We find that the Dean published this 
*' pamphlet, whether a libel or not we do not find : 
*' and we find further, that, believing it in his 
conscience to be meritorious and inndoent^ he, 
bond Jiiey published it with the prefixed advertise* 
'^ ment, as a vindication of his character from the 
reproach of seditious intentions, and not to excite 
sedition ;** it is impossible to say, without ridicule, 
that on such a special verdict the Court could have 
pronounced a criminal judgment. 

Hien why was the consideration of that evidence, 
by which those facts might have been found, with** 
drawn from the Jury, after they brought in a verdict 
Guilty of publishing only, which, in the King against 
Woodfall^ was only said not to negative the criminal 
intention, because the Defendant called no wit^ 
xiesses ?— Why did the learned Judge confine his in- 
quiries to the innuendos, and iinding them agreed to, 
direct the epithet of Guilty, without asking the Juiy 
if they believed the Defendant's evidence to rebut 









80YM11T OF THE KIGHTfl OP JURIBS. 357 

the criminal inference ?— Some of Ihem positively 
meant to negative the criminal inference^ by adding 
the word only, and all would have done it, if they 
had thought themselves at liberty to enter \xpon that 
evidenoe.«-*But they were told expressly that they had 
nothing to do with the consideration of that evi- 
dence, which, if believed, would have warranted 
that verdict* — ^The conduston is evident ; — if they 
had a right to consider it, and their consideration 
might have produced such a verdict, and if such a 
verdict would have been an acquittal, it must be a 
misdirection. 

But," says Mr. Bower, ** if this advertisement, 
prefixed to the publication, by which the Dean 
professed his innocent intention in publishing it, 
should have been left to the Jury as evidence of 
'^ that intention, to found an acquittal on, even 
^^ tgkmg the Dialogue to be a libel ; no man could 
*'* ever be convicted of publishing any thing, how- 
^' ever dangerous: for he would only have to tack 
*^ an advertisement to it by way of preface, pro- 
'^ fessing the excellence of its principles and the sin* 
*^ cerity of his naotives, and his defence would be 
** complete.'' 

My Lord^ I never contended for any such posi* 
tion. If a man of education, like the Dean, were 
to publish a writing so palpably libellous, that no 
Ignorance or misapprehension imputable to such a 
person could prevent his discovering the mischievous 
(dMign of the author ; no Jury would believe such an 
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advertisement ta \>e bond Jid^, and woald ib^eibr^ 
be bound in conscience to rejeqt it^ as if it had B9 
existence: the effect of such evidence inq^l be tQ 
convince the Jury of the Defendant's purity of ^H^ 
9Xkd must therefore depend upon the nature of' tlfk^ 
writing itself, and all the Girpumataoces attenditig it# 
publication, 

grif, upon reading the paper and considBri^g .|h« 
whole of the evidence^ they have reason to tbii^^ 
that the Defendant did not beUeve it to be il)Bga4 
and did not publish it with the seditious purpose 
charged by the indictment ; — he is not g^iiUy Upcp 
any principle or authority of law, and would: have 
ibeen acquitted even in the Star-cha^nb^ : fpf it waa 
held by that Court in Lambe'a case, in the eighth 
year of King James the First, aa reported by I^i^ 
Coke, who then presided in it, that every one. whe 
fihould be ponvicted of a libel, must h^ t^ !d^riter 
or contriver, or a moMcibus pabUaher^ knxmi/ng ^ t» 
be a libeU - . . ♦ 

. This case of Lambe l^ei^g pf too high Mitbority 
to be opposed,: and too n^uda in point to be paascd 
over, Mr, Boyir^r endeavoi^irs to avoid ita f0«€e by 
giving it a new construction of his own T he^ aayi^^ 
(hat not knowing a writing to be a libel, in Uie i«nse 
of that cas^, means;, not kno^iilg tb^ oo&tents of 
the thing published; as by oonveying papcw waled 
up, or having a aerm^a and a libels and ddiToriiig 
que by mistake, for the pther.-T-ln- siich caaea hf 
says^ ignorantia.fwti e^cu^at^ , b6«U9^.thi^; giiail 
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<4m9 nat go with the act ; sed ignoraruia leghnotk 
excusat ; and therefore if the party knows the con^ 
tents of the pa{)er which he publighes^ his mind 
gpc^ with the aot of pubUcation^ though he doef 
not fiiid out any thijig crifoinal^ and itG is bound to 
abide hy the legal consequences. 

This is to make oriminality depend upon th« 
loonscbusncss of an act» and not upon the know<^ 
ied^ of its quality, which would involve lunatics 
amd childrw in all the penalties of crimkiat law :-^ 
fat whatever they do is attended with consciousness^ 
though th^ understanding does not reach to the 
coi^oiisness of offence. 

The publication of a libel, not bdieving it to be 

one after havif^ read it, is a much more favourable 

case than publishing it unread by mistake : the one^ 

sine times in ten, is a culpable negligence, which is no 

-excuse at ell ; for a man cannot throw papers about 

Ibe vrarid wkbout reading ttietn, and afterwards say 

he did not knorw their contents were criminal : but 

sf a man reads a paper, and aot believing it to con- 

i jfcam any ti:iiQg seditious^ having coUiected nothing of 

^that tendanoy htmi^, r^ publishes it among his 

.im^fhbcfuivi $as m^ mnooent and useful work, he can- 

tiot be ixmi^icted as a criiiiinal publisher. — How 1^ 

-19 to convtm^ the J«ry that bis purpose was innocent, 

^|hmlgh UHe tfaiog pubiisfaed be a hhdt tmist depeiui 

:«ipdn'Girei»mtartcii0 ; and these circumstanees he may^ 

^an the anthnrtty of all the cases ancient apd modern, 

i|i9rbe6m tiie Jury inavidenoei bi^aii^ if he e^n 
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establish the innocence of his roind^ he n^tms 
the very gist of the indictment. 

*^ In all crimes/* says Lord Hale in his Pleas of 
the Crown y '^ the intention 19 the principal consideim* 
ff tton : it is the mind that^ make$ the taking of 

another^s goods to hel felony, or ^ bare trespass 

only : it is impossible to prescribe all the drcuiKl- 
^^^ stances evidencing a felonious intent, or die con* 
^' trary ; but the same must be left tp the attentive 
^' consideration of Judge and Jury ; wherein the 
' best rule is, m dubiis, rather to incline to acquittal 
*' than conviction." 

In the same work he says, ^^ By the statute of 
^^ Philip and Mary, touching importation of coin 
^^ counterfeit of foreign money, it must,- to make it 
f^ treason, be with the intent to utter^ and make 
*^ payment of the same ; and the intent in this case 

m ay be tried and found by circumstances of pact 

by words, letters, and a thousand evidenoes be^* 

sides the bare doing of the 6ct.*' 

This principle is illustrated by frequnent practice^ 
where the intention is found by the Jury as ,a fiict in 
a special verdict. — It occurred not above e year ago^ 
at East Grinstead, on an indictment for burglary, 
before Mr. Justice Ashhui«t, where I was myself 
counsel for the prisoner .•^It was dear iq)on the evi^ 
dence that he had broken into the boose by fproe in 
the night, but I contended that it appeared from 
proof, that he had broken and entered with an in* 
tent to resqie his goods, whidi had been mizdd tl^t 

• • • «. t • ^^ .,v.,.-. .... ■-./• .tV 
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^y by the officers of excise; which rescue, though 
a capitsd felony by modern statute^ was but a tres^ 
pass, temp. Henry FlIL and consequently not a 
lmq;tary. 

Mr. Justice Ashhurst saved this point of law, which 
tiie twdve Judges afterwards determined for the 
prisoner; but, in order to create the point of law^ 
it was. jneoessary that the prisoner*s intention, should 
be ascertained as a fact ;. and for this purpose, the 
learned Judge directed the Jury to tell him,! with 
what intention . they found that the prisoner hrdkt 
and entered the house, which they did by answering, 
f^ To.rescme his goods;" which verdict wiw recorded* 
i In the same manner, in the case of the King 
agamst Pierce, . at the Old Bailey, the intention was 
found by the Jury as a fact in the special verdict. 
'The prisoner having hired a horse and afterwards 
sold him, was indicted for felony ; but the Judges 
wdoubting whether it was more than a fraud, unless 
|ie originally hired him intending to sell Mm, re- 
commended it to the Jury to find a special verdict, 
comprehending their judgment of his intention, 
irom the evidence. Here the quality of the 2^ de^ 
pended on the intention, which intention it wbb 
held to be the exclusive province of the Jury to de* 
termine, before the Judges could givQ. the apt any 
legal denomination, ^. . 

My Lord, I am ashamed. to have cited so many 

.nuthoi^ties to establidi the first dements of the law, 

\fut it \m» been my ftte to find them dtspotedf The 



whole mistake arises from ooirfaiindti^ Griminal ^iniA^ 
eiTil cases.-r-If a printer's servant^ without hts inasi* 
tei^s coDseDt or privity^ . inserts a slanderous article 
against me in his newspaper^ I ought not [in juslbe 
to indiot him ; and if I ck)^ the Jury on mm^ proof 
should acquit him ; but it is no defence to an acHon^ 
for he is responsible to me dvilkerfot the damage 
Which I have sustained from the newspaper^ which 
is hi^ property. — Is there any thing new in this prtn* 
ciple ? so &r from it^ that eveiy student knows it 
as applicable to all other cases ; bat people are re^ 
solved, from some fatality or other, to distort every 
principle of law into nonsense^ when they come td 
Bpply it to printing; as if none of the rules and 
maxims which rq^ulate all the transactions of society 
had any reference to it. 

If a man rising in his sleep, walks into a chiM- 
chop, and breaks every thing about him ; hia being 
asleep is a complete answer to an indiciment for a 
trespass ; but he must answer iu an action for eveiy 
J:hing h6 has broken. 

If the proprietor of the York coach, though 
esk^p in his bed at that city, has a drunken servant 
on tl^ box at London, who drives over my leg and 
breaks it, he is responsible to me in damaged for 
the itocident ; but I cannot indict Mim as the crimioal 
author of my misfortuneb — ^What distinction c&n be 
more obvious and simple ? 

• Li^t us only tlien extend these prindples,. vMak 
were never. disputed hi other criminal Gkses> iQihe 



4l^e of puUkhiog a lifari ; and let tttr sit the s&fhft 
ti^lie allow to tbe Jury, && oar forefatbtrs did befefi 
4W (fa^ ^^>^^ jun9dictkm in that instaDee^ ^ieh w6 
B^j^oe ill r^^ng to allow, tbtm in all otheri^^ and 
tb^ sya|eQ» of JBogliah law will be wise^ barmdhidti^ 

.; ♦AJy JU>^^3» I have now iiniahed my .ttl-gdriien^ 
(lav'iag anfiweifed tbe several iDbjedtidtU^ to • my fhe 
iiirigmdi'prQpQsHians^ and.estaUlisbed tbem by^^R tht 
IllHlcipie^ fkfkd aittkhorities Wbfch app<^ar^ td ini^ t6 
iip|}ly^ or to. be necessary fertbeir support.^MIn this 
|)yece§& I ha¥e been unavoidably led infd^ htigVh 
iK>t Qtoue ineoisiveiueQt tcthe €ottit tl)iih fb ilrikelF^ 
and have been obliged to questionitfav^^I j«)i%^Ht2i, 
ivhicb had been before questioned and confirmed* 

They however who may be disposed to censure me 
for the zeal which has animated me in this cause^ 
will at least, J hope^ have the candour to give me 
credit for the sincerity of my intentions : — it is surely 
not my interest to stir opposition to the decided 
authorities of the Court in which I practise : with a 
seat here within the bar, at my time of life, and 
looking no farther than myself, I should have been 
contented with the law as I found it, and have con* 
sidered hdtv little might be said with decency, rather 
than haw much ; — but feeling as I have ever done 
upon the subject, it was impossible J should act other-' 
xvise.— -It was the first comnoand and counsel to my 
youth, always to do what my conscience told me to 
be my duty, and to leave the consequences to God. 
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I shall carry with me the memory, and, I bope^ the 
practice, of this parental lesson to the grave: I have 
hitherto followed it, and have no reason to compkm 
that the adherence to it has been ev^i a tempord 
sacrifice ;-— I have found it, on the contrary, the road 
to prosperity and wealth, and shall pdnt it out as 
audi to my children. It is impossible in this country 
to hurt an honest man ; but even if it were possible, I 
should little deserve that title, if I could, upon any 
principle, have consented to tamper or tempcHize 
with a question, which involves in its determinatioii 
and its consequences, the liberty of the press ;— and 
in that liberty, the very existence ol every part of 
the public freedom. 
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THE DEAN OF ST. ASAPH. 



SEFORB we go on to the ^nal proceeding in this 

memorable cause^ viz. the application to arrest the 

jtidgment, on the ground^ that the Dialogue^ as set 

forth in the indictment, did not contain the legal 

charge of a libel, it may be 7iecessary to insert the 

judgment delivered by Lord Mansfield on discharging 

tfie rulejbr a new trial i^-^^t judgment which was sup* 

ported by the rest of the Court, and which confirmed 

throughout, the whole doctrine of Mr. Justice BuUer, 

€is delivered upon the trial at Shrewsbury, 

It was too late in the day, when the Counsef 

^nished, for the Judges to deliver their opinions, and 

the Court immediately adjourned; the Lord Chief 

JU(Stice declaring, that ^' they were agreed in the 

judgment they were to give, and would deliver it 

the next morning.^* 

uiccordingly, next day, the l6th of November, at 
the opening of the Court, the Earl of Manffield, 
Jard Chief Justice, delivered himself as follows : 

Ik this case of the King ag^unst Dr. Shipley^, 
Dean of St. Asafyb^ the motion to set aside the 
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terdict^ and to grant a new trial, upon account of 
the miisdirection &f the Judge, supposes, that upon 
this verdict (eithef as a general, or- as minutes' of a 
special verdict to be reduced into form), judgment 
may be given : — for if the verdict was defective, and 
omitted finding any thing within the province of the 
Jury to find, there ought to be a vmire de novo, and 
consequently this motion is totally improper ; there- 
fere, as I said, the motion supposes that judgment 
itaay be given tipon the verdict ; and it resia wpoft 
the objections to the direction of the Judge.' 

I think they may be reduced to four ilfi Hfttftber, 
one of which is peculiar to this case, and therefore I 
l^gin with it, viz. That the Judge did net kiwe thi. 
evidence of a laurful eorcuse or justification t4> the 
JuTify as a ground for them to acquit the Defendant 
upon, i>r as a matter for their consideration. This is 
an objection peculiar to this case, and th^refwe' I 
Wgin with it> to dispose of it first. Circnttistancea 
merely of alleviation or aggravation are irrelevant 
upon the trial ; they are totaHy immaterial to the 
verdict, because they do not prevent or conclude the* 
Jury*8 finding for or against the Defendant : they 
may be made use of when judgment is giveni to in- 
crease or lessen the punishment, but they are totaHy 
irrelevant and immaterial upon the trial. CtrcufiN 
stances which amount to a lawful excuse or ajusti^ 
cation, are proper upon the trial, and can only be 
•ised there^ Upon tsery such defence sdt up, 6f » 
^IbwAil ^exeme or jusfEffiiatioo, there necessarily <n«er 
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fivo questions^ one of law^ the other of fact ; ther 
first to be decided by the Courts the second by the 
Jury. 

Whether the fact alleged, supposing it true, be w 
1^1 excuse, is a question of law ; whether the all^^ 
gation be true, is a question of fact ; and, according 
to this distinction, the Judge ought to direct, and 
^ Jury ought to follow the direction } though by 
Oceans of a general verdict they are intrusted with a 
power of blending law and faet, and following tjie* 
pp^udioes of their affections or passions. 

The first circumstance in evidence in this cause if 
a letter of the 24th of January to Edws^d^, and th^ 
advertisement that accompanied it ; and what , was 
said by Edward Jones in the conversation that he 
bdd with the Defendant on the 7th of .^anuary^ 
Upon this part of the case we must suppose th^ 
pBptr seditious or criminal ; for, if it is ineither se- 
ditious nor criminal, the Defendant nlost be acqvuttl^ 
upon the face of the record.— Therefore, whether 
k is an es;cuse or not, we must suppose the paper t^^ 
ha a libel, or criminal in the eyes of the law. The^ 
liow does it stand upon this excuse ? why, the Der 
ieudant,. kiK)wi]i^ the paper . had been strongly ob4> 
jQcted to as tending to sedition, or that it mfight h(P 
So understood, publishes it with an adverti^men^l; ''^^ 
avowing and justifying the dodtrin^ : ap that )M pu)^ 

* For the advertisement prefixed to the Dialogue, videsupra^ 
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lishes it under the circuiristaiUced of avowing aoi 
justifying this criminal doctrine. 

The next circumstance is from the evidence of 
Edward Jones^ that the Defibiidant wsis told and 
knew that the paper was objected to as having a se-<^ 
ditious tendency ; that it might do mischief if it was 
translated into Welsh, and therefore that design was 
laid aside ; that he read it at the county meetings 
and said he read it with a rope about his neck ; and^ 
after he had read it, he said, it tvas not so bad. And 
this he knew upon the 7th January ; yet he sets this 
up as an excuse for ordering it to be printed upon 
the 24th of ^lanuary. 

We are all of opinion clearly, that if the writing 
be criminal, these circumstances are i^gravations^ 
and by no means ought to have been left to the Jury 
as any excuse. 

It is a mockery to say it is an excuse. What ! 
when the man himself knows that he reads it with a 
rope about his neck ; when he says, admitting it to 
be bad, that it is not so bad; when hie has told a 
company of gentlemen, that for fear of its doing 
mischief to their country, he would not have it trans-* 
lated into Welsh : — all these circumstances plainly 
showed him that he should not have published it; 
Tlierefore we are all of opinion, it is the same as if 
no such evidence had been given, and that; if it had 
been offered by way of excuse, it ought not to have 
been received. The advertisement was read to the 

9 
I # 

Jury» but th6 Judge did very right not to leave it 
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to them 3S a matter of excuse^ because it was clearly 

of a oohtrary tendency. 

' Whait was meant by saying the advertisement 

ilhonld have been set oat in the ia<£ctment. I do 

notcoioprehaid ; much lesa that bh^emy may ba 

oHsrged on ihe Scripture by only stating half the 

sentence. 

If aqy part of the sentence qnaliiies what is set 
lbrth> it may begiven.in evidenoe, as was expressly 
^etermioed by the Court so long ago asi the case of 
the Kiog and Bere, in Salkeld 417, in the reign of 
King Wiiijam» Everjr drcumstance which tends to 
prove the meaning, is every day given in evidence^ 
and; the Jury are the only judges of the meanisig^ 
and Jtoust find the meaning ; fiar if they do not find 
thia meaiiti^y the verdict is not completia. So far 
for lihe obgeckion upon that part which is pecoliar to 
thia ease-^ii ' 

. The .second dbjectbn is> that the Judge did not 
g^ve his' X39vn opinion^ whether the writing was a 
libri, or aeditiotis^ orcriminaL 

The third, (hajt the Judge told the Juty they 
ought tq leave that question upon record to the 
Court,, if they had no doubt of the meaning and 
publication. 

The fourth and last, that he did not leave the 
Defendant's intent to the Jury. 

The anawer to theae three objections is, that by 
the constitutioa the Jury ought not to decide the 
question of law> whether such a writipg, pf 8U<^ ^ 

VOL. I. B B 
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meatitng, published without a lawful excuse, be cri^ 
uiinal ; and they cannot decide it jSnally against the 
Defendant, because, after the verdict, it remains 
open upoil the record ; therefore it is the duty of 
the Judge to a.dvise the Jury to separate the question 
of fact from the question of law ; and, as they ought 
not to decide the law ; and the question remains en« 
tire upon the record, the Judge is not called upon ne- 
cessarily to tell them his own opinion *• It is alnoosC 
peculiar to the form of the prosecution for a libel, 
that the question of law remains entirely for the 
Court upon record^ and that the Jury cannot decide 
it against the Defendant ; so that a general v^ict 
** that the Defendant is guilty,*' is equivalait to a 
special verdict in other cases. It finds all whidi be<- 
longs to the Jury to find ; it finds nothh^ as to the 
question of law. Hierefore when a Jury have been 
satisfied as to every fact within their province to find^ 
they liave been advised to find the Defendant guUly, 
and in that shape thi^ take the opinion of the Court 
upon the law. No case has been oiledxif awSpecial 
verdict in a prosecution tot a libels leaving the ques- 
tion of law upon the record to the Court, though, 
to be sure, it might be left in that form ; but the 
other is simpler and better. ■ -' 

- As^ to the last objection upon the intent \: A cri- 
minal intent, from doing a: thing criminid in itsetf 
without a lawfid e;^se, is an inference of law, and 
a conclusive. idference of law, not to be contradicted 

* He ii imu houfid by ibe Libel Act to tdl them his own opi- 
aion.— See page 3S3. ' ^ 
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but by an excuse, which I have fully gone through. 
Where, an ifmocent act is made criminal, when donet 
with a particular intent, there the intent is &' material' 
fiict to constitute the crime. This is the answer that- 
i^.^ven to these three last objections to the directiqu 
Qf the Judge. The first I said was peculiar to this ca^e. 
. The subject matter of these three objections hasi 
%fl^tn upon every trial for a libel since the Revolu* 
tion, which is now near one hundred years ago. In 
wefy reign there have been tnany such trials both o£ 
A private and a public nature. In every reign there 
bate been aev^nd defended' with i^l the acrimony q£ 
party- animosity, an4 a spirit ready to contest levery. 
pbtot^ and to adoift tiothiQg. During all this time, 
as. fiir as it can be traced^ one may venture to say, 
that the direction of every Judge has been eonaonaat 
to the doctrine of Mr. Justice Buller ; and no coun- 
aeliias comfdfiined of it by any application to the 
Court. The Coun^ for the Crown , to remove the 
^i^udicea of a Jury, and to satisfy the by-standera^ 
have expatiated upon the enormity of the libels ; 
Judges, with th^, same view, have sometimes done 
the same thing; both have done it wisely^ with 
another. view^-rtQ. obviate the captivating harangues 
o£. the Defendant's .counsel to the Jury, tending to 
.ihowthat they can or ought to find that in law the 
•paper- is no libel. 

Rit the fomial jlirection of every Judge (unde;r 
wMch every law)^r for iiear one hundred years^ has 
so ht aoqiuMCfd! tw pot to oomphdn of it to the 

1 1 a « 
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Court) ftt^ms tb me, ever since the RevoIUCidtt^ to 
faiave been afgreefable to the direction of Mr: Justice 
duller. It k difficult to cite' cafies ; the tiiate are 
not printed. Unless particular questions arise, nofcei'^ 
a!re not taken : nobody takes a note of a dHrectioa of 
otMrse not disputed, ^e must, as in^ all cxsea of 
t^ditkm, traefe backwards, and presume, frottk the 

' • • • 

uMge which is remembered, that the pttcGde&t 

* 

ilsage was the same. W€ knoMr th^re were many 
trials for Itbel^'iti the reign of King' Witlitttti ;' Hiera 
is no trace thtft I know of, of attiy r^rl, that at 9tt 
bears npon thef question during^ thai reign^ btit thd 
daae t>f the King and Bere, which* ift in SUkcfUi 
tfiat wSis tn^ the reign of King Williftin, aind tfa« oidy 
iKirtg there appficable to the presertt question ia^ that 
Hint Court were' of opinion that the writing cooi^ 
plained of must be set out according to ike tenourt 
Why ? That the Court may judge of the very woldi 
themsd^^res^ ; whefeas, if it was to heacoorUng t&iKk 
effect, th^t ju^nlent must be kft tia &e Jtnyv Bujt 
there it wias^ determined, and uttder that fiisthodty 
ever sincej^ the writing complidned of is aet Otit-a0» 
cording to the teriour. 

- During file reign df (Jueen Awne^^ knowanwd 
'ffi^s werebad for libels, but thef dii^ one dfte^ia 
iti tbe y«ar 1704 ; and there thai idireolilott (thoagh 
Lord Holt, who is said to have^ctoie itb iir a^ 
vera! cases, gbes into the enoraaity of tfiei fbd) 
to the Jury was, "IP yw firt* tf^i^puUiimikm kk 
^ Londbn, yon miMt find this^ iMiMdipifr ^vilty^'* 



Slips it. stao^^tas to 9II that can be found pre<^ 
fM^y\^p^vtAc^hf\y^iu the r^ns of ICiag WiU 
j^am ai)^ 'Qi^eti ^ne^. We knpw that in the reig^i 
j9f :G8Qrg|^ |. thcr^.Wi^ 9everal trials for libde^ bi;^ 

J^ Hf^P fi^^ ^^ ^9^6. 9"^. traoea of t^m, nor anf 
qw^tjpiv cQnperniqg thefif. Iti |.be reign vf King 
George J[L there vtiere oU^s ; but the fi^t of which 
ther^is^.note (for ivl^igb | am Qhliged to Mr« MBSk- 

» 

A^y)^)^ {i^as |n FebruAry I7,2|>r-rthe King and Clarka 
/^Y'bipb Msaa tried Wpre I^d .C, J. Baymond ; ap4 
^h^^; he. Jays it.dqwn.ei^pressly (there beiing no qjues- 
^ic^ abovit an e^cua^, pr aboijt tt|e n^^ning), hfi 
Ja|» it dQ^Uxthe fact r^f printing jund publkhing onbf 
.is in. iss^m 

Th? Cnc^vum was a celebrated party ^paper, wrote 

iOi Of{;^9i8ttion to the ministry of Sir Robert Walpple^ 

,by fliaoy i^en of ^igh ,rank and great talents : th^ 

<.who|^^rty espoused it. .It was thought proper tp 

^prosecute the famous Hague Jebter. I was present 

at th& trials it was in the year 3 731. It happens tp 

be printed in the State Trials. There was a gre^t 

ooitcQurse of people ; it was a matter of great .e;^- 

pectation^ and many pei^sons of high rank were prf- 

sent to countenance the Defendant. Mr. Fazakerjy 

Ba4 Mr. Bootle (afterwards Sir Thon>as Bootle) were 

tb^ <leading counsel for the Defendant. They started 

' every objection and laboured every point* When 

^be Judge over-ruled them^ he usually said^ ^[ if I 

. * ,0a& of the counsel for the prosecutioo in thi| cattse, 

IB 3 
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** am wrong, you know wlierc to ^>ply*'* Tlfc 
Judge was my Lord Raymond^ C. J. who had hoM 
eminent at the bar in the reign of Queen Anne, had 
1>een Solicitor and Attorney General in the reign of 
tjeorge I. and was intimately connected with 9k Ed* 
ward Nor they, so that he must have known whiA 
the ancient practice had been. The case itseir vm» 
of great expectation, as I have stated to yon, tttid it 
was so blended with party passion, that it required 
his utmost attention ; yet, when he came to aom crp 
and direct the Jury, he does it, as of course, jnst in 
' the same manner as Mr. Justice BuUer did, *' that 
^^ there were three points for consideration : the &ct 
^* t>f publication ; the meaning (those two for thie 
^* Jury) ; the question of law or criminality, fbr the 
^' Court upon the record.*' Mr. Fazakerly and Mr. 
Bootle were, as we all know, able lawyers; thiey 
were connected in party with the writers of the 
Craftsman. — They never thought of cdmplaining 
to the Court of a misdirection : they would not Kiy 
it was not law : they never did complain.*— It never 
was complained of, nor did any idea enter their 
' heads, that jt was not agreeable to law. Except that 
.casein 1729 that is mentioned, and this, the trials 
for libels before my Lord Raymond are not printed, 
nor to be found in any notes. But, to be sure, his 
direction in all was to the same effect. I by accident 
(from memory only I speak now) recollect one where 
the Crojlornan wavS acquitted ; and I recollect it from 
a iLiiio-..^^^ witty, and ingenious ballafl that was mad? 
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» 

at the time- by Mr. Palteney ; and though it is a 
balla4» I will cite the stanza Lreroember from it, be*, 
cause it will show jou the idea of the able men in. 
opposition, and the leaders of the popular party in, 
thi^e days. . They had not an idea^ of a^^guming that 
tjie Jury had a right to determine upon a question of 
law, but they put it upon another and much better 
grounds The stanza.1 allude to^is this : 

• - For Sir Pbtlip^f^ ^ell |uiow8« 

That his innuendos 
Will serve biro no longer 
In yerse or in prose ; 
For fw^ve licmest men have decided the cansej 
Who are jndgei of fact, though not judges of laws. 
, - - ... ^ 

It wag the admission of the whole of that party : 
they put it right i they^t it ^upon the meaning of 
th^ \innuendo8 : upon.Ma^ the Jury acquitted the 
Defendant ; and they never put up a pretence of any 
other power, esicept when talking to the Jury tbem^ 
adves. 

* Sir Philip Yorke> afterwards Lord Chancellor Hardwlcke^^ 
then Attorney-General. 

It appears by a pamphlet printed in 17^4^ that Lord Mansfield 
is mistaken. The verse runs thus : 

Sir Philip well knowsj 
That his innuendos 
* Will serve him no longer in verse or in prose j 

For twelve honest m^ have determiu*d the causej^ 
^ IFfte are judges alike of tke facts , and the laws., 

B B 4 
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Ther^ are lio iiotes that I know of (and I think 
the Bar woold have found them out upon thls-ooca*^ 
dioO) if there had been any that Were material) « thiere 
are no notes pf the trials for libeb before my Lord 
llardwicke. I am sure there are non^ before Lord 
C J. Lee till the year 1752, when the case or the 
King and Owen came on before him. Tlira hap- 
pens to be printed in the State Trials, though it is 
incorrect, but sufficient for the present purpose. 
I attended that trial as Solicitor^^Qeneral. Lord C. 

« 

Justice Lee was the most scrupulous observer and 
follower of precedents, and he directed the Jury, as 
of course, in the same way Mr. Justice Butler has 
done. 

When I was. Attorney- Qeneral, I prosecuted some 
libels ; one I remember from the condition add cir* 
t^umstances of the Defendant ; \\^ Was Tonpd gc^ty. 
He was a common councilman of 'the city of Lon- 
don : and I remember another cfrcuitistance, it wafiSt 
the first capviction in the city of 'Loqdpri that had 
l)een for 2/ years* It was the case of the King and 
Nutt ; and there he was convicted, under the very 
jsame direction, before Lord Chief Justice Ryden 

In the year i^^^ I <:am9 into, the pf|ice I now 
^old. Upon (he first prpJ$ecution for % libel wbichi 
stood in my paper, I thin]!^ (but I am not sure), but 
I think it was the case of (he lE^ing and ^b^'^^'*^? ^ 
made up my jnind Sis (o tl^ ^tr^^ion I ox^ht to give^ 
I have uniformly given the same in all^aliaast in the 
same form of t^ofds* No counsel :^er comlQlained 
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of it to the Court, Upoti isvery Defendant being 
brought up for judgment^ 1 hate always stated the 
^fraction I pisve \ and the Court has always assented 
|o it% The defence of a lawjut excuse never existed 
in any case before me; therefore I have told the Jurjr 
if Chey were 'satined with the evidence of the pub- 
liicatton, and that the meanings of the innuendo 
were as stated, they ought to find the Defendant 
guill^ I thait the question of law was upon record for 
tWe )cidgment of the Court. This direction being a$ 
0fd^ur»d, >and tdo question ever raised concerning it 
in Court (though I have had the misfortune to try 
many Fibeb in very warm times, against Defendants 
indbt dbatinately and fectiously defended), yet the 
dmotion being as cf course, and no objection mede^ 
iC^ssed as of course, and '- there are no notes df 
what passed. Iti one case of the King and Wood* 
^tt, Wi Account of a very difierent kind of questioft 
ijkii, upon account of another question), therfe 
happens to be- a report, and there the direction I 
tOffi^ Mated^ is adopted by the whole Court as right, 
^Mid th^ dodtrioe of Mr« Justice B^Wer is laid down 
in^xpNss terms. Suc|i a judicial practice in the pra^ 
icfee pomt fHom the tteyoiution, as I think^ down to 
-^ pn^sent day^ is not to be shaken by argumeais 4f 
^geheral theory, or popular dedamation. i^vety spe-* 
^s of erimtnal prosecution has somethii^g peealtar 
In 'the t!t&dieoff»t)cedare ; thet^fore general propoti- 
4(ions, ap{>lied to ail, tend only to complicate and 
^9i$^rrass(bei}ue^tion. |^o deducti<^i oir oonokiiUi^ 
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can be drawn from what a Jary marf do, from the 
form of procedure, to wliat they '- ought to do upon 
ttie fundamental principles of the constitution and 
the reason of the things if they will aet with inte- 
grity and good conscience. 

. The fundamental definition of trial by Jury de* 
dends upon a uiriversal maxim that ia without an ex- 
ception. Though a definition or maxim in law^ 
wUhout an exception, it is said, is hapdly to be found, 
yet thia I take to be a maxim without an exception : 
,M qu€Bsttonem juris non respondent juratortM ; Hid 
qiueUionem facti non respondent judiees. 

Wh6re a question can be ' severed by the fonn of 
pleading, the distinction is preserved upon the^Mse 
of the record, and the Jury cannot encroach upcm 
the jurisdicUoo of the Court ; where^ by the form 
of pleading, the two questions are blended together, 
and cannot be separated upon the face of the record, 
the distinction is preserved by the honesty of the 
Jury. The constitution trusts, that, «nder the di«- 
jection of a Judge, they will not usurp a jurisdictioili 
which is not in their province. They do not know, 
and are not presumed to know, the law; they are 
not sworn to decide the law ; they lape not required 
tP.lkcide tl)e kiw. — If it appears upon the record, 
they ought to leave it- there, or they may find the 
-ia0ts. subject to the opinion o( the Court upon the 
)aw« But further, upon the reoaon of the thii^ 
.and the eternal principles of justice^ the Jury w^^ 
.TOt Ao RSSiTOQ thfe jurisdiction pf the <aw, A* I ««tf 
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'beibre, th^ do not know^ and are not preBomed to 
^nowany thing of thefRakter; they do .hot . under- 
stand the language in which it is ccxiceived^ or the 
'meaning of tiie terms. They have no rule to go by 
iHit their aifections and wishes J It is said, if a man 
, gives a right sentence upon hearing.one side only, he 
is a wicked Judge,. because he is right by^ chance 
.4»ily, and has negi!dcled takii^ the inroper method, 
to be inform^; so the Jury who usurp^fae judicrtme 
of law, thoi^h they happen to be right, are them* 
aelves wrong, because they are right by chande dniy^ 
and have not taken the'constitotional way of deciding 
' the question* It is the duty of the Judge, in idl 
42ase8 of general justiee, to tell the Jury how to do 
right, though tb^ have it in their pcwer to do 
.^wrong, which is : a matter entirely between God and 
.their own oonscienoes* 

• To be ibee, is to live under a govemn^ent by law. 
The liberty of the press conrat^ in printing without 
any previoos license^ sub|ect to the consequoioes of 
law. The Hcentiatuness of the press is Pandords 
box, the source of every evil. Miserable is the eon- 
*^ition of individuals, dangerous is. the oondition of 
the State, . if there is no certain law, or, which is 
the same thix^, no certain administration of law to 
f protect individuals^ or to guard the State. 

Jealousy of leaving the law to the Court, as in 
other cases, so in the case of libels, is now, in the 
present state of things, puerile rant and declame- 
tioUf T^be Judges are totally independent of the 



(ttibistsrr ibat .may bappen io l)e, and of the Km^ 
Jrabfldfr TiKtr lemptatiDn is ralber to the|>o|iii{al- 
dtyiof .the day^ But I agvee ivith the obsertatiofi 
^ed by Mr* Cowper «.from Mr. J. Fomter^ *' that 
f^i9Lp(^l4ur Judge is aa jodious asid 'a..pierdiciQwi& 
^' cbbracter/" 

. The jadgmeht jof the Goutt . is ndtt final :; in: the 
Hast^vfaort it atiay be reviewed io the Hou^ of Lohia^ 
fwhere tfae opinion of aU the Judges ia>tefceai 

In oppQsilion to thia^ irbbt ik conteAded :fQBr>? 
HTmdt the law ;shi}l beta every paitsoilarioaase what 
Nsny fawslve men, who ahaliihappen to . (be the ; Jmy, 
lihali be indined to tfairiky fialde to norstiTiew^ usbd 
oklgeotto iio<.0QntD6]; aoider all the ^pngodioes of 
itiieqpK>pnlar.\cry of thfe day^ /and anider ^ the bias of 
linteMtinlhia tomi>.«hewtiiousafidsiy moreoriesi^ 
are concerned in the publioatioa of .newspapers^ 
.pBnagitapfaay and -pampbiels. Under ^anch an ad* 
imidistratibn : of law^ no. man eoidd bril^ noconnsi^I 
teooldodrise^ wkether apaper was. or traa mtpnnidi- 
iUe. 

X wta gUd that I am not bound to snbsciribe Ip 

laoch sta obsardky^ soch asdecism in po}itif».*«»- 

jVfirectoble ^to the umfbnm jodxnid poactine miee 

4076 *ili9alotioD, warranted liy ihei fuavlameaAal .|»m- 

eiples of thfe constitution, of the trial by Jury^ and 

*^pmk the^ leaaet) ^md fitness of the thing, iwe are 

* m 

. * O^a af the coNMd jn the. proifCQtim» 
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all of opinion that this motion should be rejected, 
and the rule discharged *• 



t ' • ■ 



■ * • • « ' 

* Although the Coart was onaninaoos in disebaiging the rate. 
Bf r. Justice Willes, In delivering his o^nioo, sanctioned bjr Us 
smthority Mr. Erskine's argument^ that upon 9 plea of Not guiltf » 
or upon the general issoe on an indictment or infomation for a 
libel, the Juiy had not only the power, but a constitutional righig 
to examine; if diey thought fit, the erhninality or ianooenoe of 
the pi^r charged as a libel; declaring it to be his settled opinion, 
tbatj notwithstanding .the production of sufficient proof of 4ht 
^Mlcatioo, the Jwtf might upon sucb ekainhmtioti a^^siitBe 
^dbn^t geneiaBjr, thongk in ofpnitibn tad» dtceetidna ibf tiik 
4adgp» witbont r^e^n^ tiiemfelvea liable eU(bertQ attaix^t^^fiapl 
^ hnprisoo&nent^ and that s«dryMict of ddiveranoe cookL 19 Of 
way \m sel.aside by the Court. 
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THE FOREGOING JUDGMENT. 

t « 

;/ HIS judgment ma^ be considered as most fortunate 
fir the publicy sifux^ in consequence of the very generat, 
mt^rist taken in this cause, the public mind wot at 
last Jutty ripe for the Libel Bill \ which was soon afier 
moved in the House of Commons by Mr. Tox](md 
seconded by Mr. Erskine. 

The venerable and learned Chief Justice undoubt^ 
ediy established by his argument, that the doctrine so 
soon afterwards condemned by the unammous sense of 
the Legislature when it passed the Libel Act, did not 
originate with himself \ and that he only pronounced 
the law as he found it, established by a train of mo- 
dem decisions ; but, supported as we now are by this 
judgment of Parliament, we must venture humbly to 
differ from so truly great an aut/iority. — The Libel 
Bill does not confer upon the Jury any jurisdiction 
over the law, inconsistent with the general principle of 
the constitution : but considering that the question of 
libel or no libel is frequently a question of fact rather 
than of law, and in many cases of fact and law aU 
most inseparably blended together, — it directs the 



Juti^ey M in * other cases, io deliver A£r opim&n to thi 
Jury upon the> whole matter, intkuUng "of dottrse the 
qfiestion ofHbel 4>r no libel, leaving them at the same 
time io fottnd their verdicts upon such whole nuOPer so* 
brought before them as in all' other criminal cases *« 



i ■»' 



* This act— 1^12. 32 Geo. III., c.,^, runs rtrns: . , 
*' V/hereas doubts have arisen, whether, on the trial of an in- 
** dictmeot or Information for the making or publishing any libel, 
** where an issue or issues are joined between the King and the 
«' Defendant or Defendants, on tlie pl^ ^ of Not guilty pleaded,' 
" it be competefil to the Jury impaonelled t^ try the same to give 
** their verdict upoi) the whole matter in issue : Be. it tl^erefose. 
" declared and enacted, by, &:c. That on every such trial the Jury 
" sworn to try the issue, naay give a general verdict of Guilty or 
^ Not guilty, upon the wiiole matter put to issue on siith indict- 
" ment or information ;— ^nd* shiyife not be required or directed 
** by the C^firt or J^dge, ^for^o^liom ^uch indicttnent or in- 
f^ formation shall be tried> to find ti^e Defenda^it or Defendants 
^' guilty, merely on the proof of the publication by such Defend- 
'^ ant or Defendants of the' paper cliarged to be a libel, and of 

• ■ 

*' the sense ascfibed to the sime In such indidttneat'^ mform- 
** ation. '.'■». .• '^ «'. • 

''II. Prx>vided alwi^s, that on .every such tria^ theC9futor 
''Judge beforp . whom such indictment or information^shall be 
" tried, shall, according to their or his discretion, ^ve their or 
^ his opinion or directions to the Juty on the matteV in issife be- 
*' tween the King and the Defendant or Defendants in like man- 
" oer as in ^U ptiier crtloiioal eises« • . 

" III. Provic(ed also, that nothing, herein sh^I extend, or bo 
." construed to extend, to prevent the Jury finding a special ver- 
" diet at tHeir discretion, as in other criminal cases. 

" IV. Provided also, that Ih case the Jury find the Defendant 
" or Defendants guilty, it shdll and may be lawful for the ^aid 
" Defendant or Defendants \o' move an arrest of judgment on 
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Tke be$i ahsw&r to the apprehefuivns of\the gretH imi 
emineM Chief Justice^ regarding thin eaur^ ^ pro^ 
teeding^ as then contended Jar by, Mr.> Ersiitte, otK^ 
ntmr established by the JAbel Act, is the experience ef 
iteenty years since that ait passed. 

Before the statute, it was not difficult for the most 
abandoned and profligate Hbeller, guilty even of the 
wwst malignant slander upon private men, to connect^ 
Us cause with the great privileges of the •/^y to^ 
protect innocence.-^Vpon the Judge directing the Jury, 
according to the old system, to find a vetdict of Guilty 
upon the fact of publication, shutting out altogether 
from their consideration the quality of th^ mattjer pub^ 
lished, ingmious counsel used to seiz4 that occasion 
to shelter a guilty individuat under the mask qfss^^ 
porting a great public right ; and Juries, to show that 
they were not implicitly bound to find verdicts of 
Guilty upon such evidence alone^ were too successfully 
incited to find improper verdict of acquittal: but 
since the passing of the Libel Act, when the whole 
fnatter has been brought under their consideration,-^ 
when the quality of the matter published has been er- 
posed when criminal, and defended when jttst or in^ 
nocent, Juries have listened to the Judge with atten^ 
tion and reverence, without being bound in their con^ 
fences (except m matters of abstract law), to foU 



*i rocb gfonad and iii such iqanoar u by law be or tbey might 
" have done before the ^fom^ of this ict 1-HU17 thing 

#« contained to the eoDtmigr ootwithitmling.'* 



«•• »•/, 



/ 

. t --« ^ • 



Si.-i:.-;r?«*- •, . '}JA 



TBIAL OP THP DEiiN QP ST. ASAPH.S?; '^3 



^f?r 



.>' 



4 ^'^r—i" /k 



' ;? /ou; his opinion, and instead of that unc0ri(iifiiif an^ 

• ■ . • ■ • 

. ticipated by Jjord Mansfield, the administration of 

■ ■ ■ • . ■ 

:. Jwtifie has been in general most satisfactory , and the 

, publii: ^^thority been vindicated against unjust attach 

■ .tvith much greater security, and more supported by ger 

" neral opinion, than when Juries were instruments in t/ie 

^rhands of the fixed magistrates \ whilst at the same time' 

■-''^^he fiber ty of the subject has been secured by leaving . .-. •. - 

i,;5viAe M^Ab/e matter in all public HbMstothe'jttdgme^t^r^ 

\:,.i^nd consideration of the people. •TAT$r^ofjned'ftate'.if:.' . 

. the Idvii as it regards the liberty^ bf the^pres^i. islHatf; 

•Jy^'uni^ thai the highest Jnngis:^ 

s: \'4Tates have declared in the House of JJfrds that no 

;,' Vj9^«^ lou>^ ^re r^ecessary either to ^u^orl-^me state, or 

. '- pfotect the people. 
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MR. ERSKINE'S SPEECH 



IK 



ARREST OF JUDGMENT. 



Mr. Ersklne moved the Court to arrest the judg^ 
mciit in the case of the King against the Dean of. 

• • • • 

St. Asaph u^on two grounds : firsts because even if 
the Indictment sufficiently charged a libel, the verr 
diet given by the Jury was not sufficient to warrant 
the judgment of the Court ; and secondly, because 
the Indictment did not contain any legal charge 
of a libel. 

On the first objection, he again insisted on the 
right of the Jury to find a general verdict on the 
merit of the writing charged on the record as a libel^ 
notwithstanding the late judgment of the Cour^ ;*— 
and declared he should maintain it there, and every 
where else, as long as he lived, till the contrary 
should be settled by act of Parliament. He then 
argued at considerable length, that the verdict, as 
given by the Jury, was neither a general, nor a spe- 
cial verdict, and complained of the alteration made 
upon the recprd without the authority of the CoOrt. 
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He said, that the only reason for his insisting on 
Ills first objection at such length, was the import- 
ance of the principle which it involved, and the 
cknger of the precedent it established ; although he 
was so certain of prevailing upon his^ second objec- 
tion, that he considered it to be almost injustice 
to the Court to argue it. All who knew him in and 
out of the profession, could witness for him, that he 
had ever treated the idea of ultimately prevailing 
agdinst him^ upon such an indictment, to be per- 
fectly ridiculous, and that his. only object in all the 
trouble which he had given to the Court and to him- 
self, in discussing the expediency of a new trial, 
was, to resist a precedent, which he originally 
thought and still continued to think was illegal and 
unjustifiable t-— the warfare was safe for his Client,, 
because he knew he could put an end to the prose- 
cution any hour he pleased, by the objection he 
would now at last submit to the Courts It did not 
require the eye of a lawyer to see that even if the 
Dialogue, instead ofbeing innocent and meritorious, 
as he thought it, had been the foulest Rbel ever 
composed or published ; the indictment ^as drawn 
in such a manner as to render judgment absolutely 
impossible. He said, that if he had been answering 
in his own person to the charge of publishing the 
Dialogue complained of, he should have rejected 
with scorn the protection of a deficient Indictment, 
would have boldly met the general question, and 
*^olding out, defiance to the Prosecutor, would have 

c c 2 
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called upon his G^unsel to show- what sentence, or 
word, though wrested with all the force ingenuity 
can apply to confound grammar and distort lan- 
guage, could be tortured into a violation of any one 
principle of the government :«-**but that^ standing as 
Counsel for another, he should not rest his defence 
even upon that strong foundation, but^ after having 
maintained as he had done at the tried, the inno- 
cence, or rather the merit of the Dialogue,, should 
entrench himself behind every objection which the 
fprms of law enabled him to cast up. 

The second objection was, that the Indictment did 
not contain a suffiqent charge of a libel of and con- 
cerning the King and his government:— that though 
the Court, by judging of libels of that nature, in- 
vested itself with a very large discretion ; yet it, ne-; 
vertheless, was a discretion capable of being mea- 
sured by very intelligible rules of law, and within 
which rules he was persuaded the Court would strictly 
confine itself. 

The first was, that the Court, in' judging of the 
libellous or seditious nature of the paper in question, 
could only collect it from the Indictment itself, and 
could supply nothing from any extrinsic source ; and 
that, therefore, whatever circumstances were .neces- 
sary to constitute the crime imputed, could not.be 
supplied from any report of the evidence nor from 
any inference from the verdict, but must be set out 
upon the record. 

That rule was founded in great wisdom, and. 
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'formed the boundary 4jetween the provinces of the 
Jury and the Court ; because^ if any extrinsic circum- 
stanced, independent of the plain and ordinary mean- 
ing of the writing, vi^ere riecessary to explain it, and 
point its critriinal application ; those facts must be 
'put upon the record, for three reasons : 

First, that the charge might contain such a de- 
•«cription of the crime, that the Defendant might 
know, what crime he was called upon to answer. 

Setondly, that the application of the writing to 
those circumstances which constituted its criminality 
tnight be submitted as facts to the Jury, who were 
the sole judges of any meaning, which depended 
upon extrinsic proof. 

Thirdly, that the Court might see such h definite 
crime, that they might apply the punishment which 
. the law inflicted. 

He admitted, that wherever a writing was ex- 
pfressed in such clear and unambiguous words as in 
itself to constitute a libel, 'without the help of any 
c'xplanlatfon, all avermients and innu^ndos were un- 
necessary'; — and therefore, if it could be established 
that the pkmphlet in question, if taken off the dusty 
shelves of a library, and looked at in the pure ab- 
stract',* without attentton to times or circumstances, 
without application to any facts not upon record, and 
withbut any light cast upon it from without, con- 
tained false, pernicious, illegal, and unconstitutional 
doctrines, in their tendency destructive of the go- 
vernment, it would unquestionably be a libel. But* 

c c 3 
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if the terms of the writing , were general^ 4nd the 
criminality imputed to it consisted in criminal allu- 
sions or references to matter dehors the writing; 
then, although every man who reads such a writing 
might put the same construction on it ; yet when k 
was the charge of a crime^ ^nd the party was liable 
to be punished for it, there wanted something more; 
it ought to receive a juridical sense on the recorc^ 
and^ as the facts were to be decided by the Jury^ 
they only could decide whether the application, of ge- 
neral expressions, or terms of reference, or allusions^ 
as the case might be, tQ matters extrinsic, was just ; 
nor could the general expressions themselves be ex« 
tended, even by the Jury, beyond their ordinary 
meaning, without an averment to give them QOg- 
nizance of such extended import ;— nor oould the 
Court, even after a verdict of Guilty, without such 
averment infer any, thing from the finding, but must 
pronounce strictly according tQ the just and graai- 
matical sense of the language on the record. The 
Court, by declaring libel or. not libel, to be a ques-. 
tion of law, must be supposed by that declaration 
not to assume any jurisdiction over facts, which was 
the province of the Jury ; but, only to determine 
that, if the words of the writing without averment, 
or with averments found to be true by th^ Juiyi 
contained criminal matter, it would be proooui^Ded 
to be a libel according to the rules of law : — ;where- 
as, if the libel could only hie inferred from Its appli** 
cation to something extrinsic, however reasonable or 
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. probable 6uch .application icdg^t be, — no Caiirt CDuId 
possibly make it for want of the averntent, without, 
which the Jury co(il4 l^ve tib jurisdiction over the 
£lcts extrkisicy by reference to, which only the writing- 
became Gi^ioiinal. 

The nent question was, how the application of. th^ 
writing to any ' particular obyi^ct was to be p^adeiUppn; 
the record : that was likewi&e settled iq th.e jca^e of 
the King and Home« ) , 

'^ In all cases those factp 'Whiph are descriptive of 

■ 

" the charge tnust be introduced, on the. record by 
^' Averments, in opposition to argument an4 infer- 
*^ ence*'* 

He said, that where facts were necessary in order 
to apply the matter df the libel to them, it was done 
introductorily, and where tK> new fact wiss neces**. 
sary, but only ambiguous wc^ds were to be explained,, 
it was done by the innuendo ; but that the inn^iendQ 
could not in itself enlarge the nfiatter which it was 
employed to explain, without an antecedent introduce 
tion to refer to ; but coupled with such introductory 
maMer it could* 
IT He said, nothing remained but to apply those un- 
questionable principles to the present Indictment, 
and that applicalibn divided itself into two heads : 
. First, whether the words ©f the Dialogue, consi- 
dered purel^^ in the abstract, without being taken to 
be a seditjpiis exhinrtBtion. addressed to the people, 
in consequence of the present state of the nation, 
B3 connected i^th the subject matter of it, could 
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possibly be considered to be ft Jibel on the King anct^ 
his government. * ' 

Secondly, whether, if such' reference or allusion 
was necessary to render it criminal, there were suf- 
ficient averments on the record to enable the Court 
to mak^ the criminal application of otherwise inno- 
cent doctrines consistently with the nilQ.s ^f law. 

He saidi he should therefore take the dialogue, 
and show the Court that the whole scope and every 
particular part of it wett theritorious. 

Here Lord Mansfield sirid to Mr. Erskine, that 
having laid down his principles of judgment, the 
Counsel for tlie prosecution should point out the" 
parts they insisted on as sufficiently chi^rged to be 
libellous, and that he would be heard in reply. On 
which Mr. Bearcroft> Mr. Cowpir, Mr. Leicester, 
and Mr. Bower, were all heard ; and endeavoured 
^ith great ingenuity to show that th6 Dialogue w^9 
on the face of it a libel : but on Mr. Brskirie's rising 
to reply, the Court s&id, they would not givf him 
any further trouble, as they were unanimdusly of 
opinion, that the Indictment was defective, and that' 
tlie. judgment should :be arrested. i; 

The Court went upon' the 'principles of the case of 
the Kinglagainst H'orMf cited by Mr; £hkine ; say*' 
ing there were no av^iioeiits. to point the' application 
of thejpaper as 'a libel oii the King itid hijs gqveri^'^ 
ment ; aod.the Dean was therefore Anally discharged 
fijom the prosecution. !; 

. Mr. Justice Willes threw out^ tbat^f the. Indict-* 
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ment had been properly drawn, it might have been 
supported ; but Lord Mansfield and Mr. Justice ' 
Buller did not give any such opinion, confining them- 
selves strictly to the question before the Court. 



The judgment was accordingly arrested^ and no 
new proceedings were ever had upon the subject against 
the Dean or the printer employed by him. His ad^ 
versaries were, it is believed, sufficiently disposed to 
distress him ; but they were probably aware of the 
consequences of bringing the doctrines maintained by 
the Court of King'^ Bench into a second public ex^ 
amination. 



END OF THE FIRST YOLVMB. 
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